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QUESTIONS PRESENTED 


1. Did the Commission consider all relevant and material 


evidence, with particular reference to location of stations serving 


all or portions of the areas and populations under consideration? 


2. Was the Commission's conclusion that Gillespie's present 
operation is especially limited at night and substantially limited day- 


time supported by the evidence? 


3. Was the Commission's conclusion that Gillespie's proposed 
operation would be appreciably more efficient in terms of frequency 


usage supported by the evidence? 


4, Was the Commission's conclusion that the frequency vacated 
by Gillespie would still be available for nighttime service to the area 
in the event there is a demand for the same supported by the evidence? 


5. Did the evidence before the Commission support its ultimate 
conclusion that the public interest, convenience and necessity would 


be served by a grant of Gillespie's application? 
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UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit | 


No. 14,948 


RED RIVER VALLEY BROADCASTING CORPORATION, 


Appellant, 
Vv e 


FEDERAL COMMUNICATIONS COMMISSION, 


Appellee, 
GILLESPIE BROADCASTING COMPANY, 


Intervenor. 


APPEAL FROM A DECISION AND ORDER OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal by Red River Valley Broadcasting Corporation, 
Sherman, Texas, taken pursuant to Section 402 (b) of the Communications 
Act of 1934, as amended (66 Stat. 718, 47 USC 8402(b)), and Section 10 
of the Administrative Procedure Act (60 Stat. 243, 5 USC § 1009), from 


(1) a final decision and order of the Federal Communications Commission 
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released September 4, 1958, which granted Intervenor's application for 
construction permit to modify the facilities of standard broadcast station 
KNAF, Fredericksburg, Texas, and (2) an order of the Commission 
released January 8, 1959, which denied Appellant's petition for rehear- 
ing. A notice of appeal was filed in this Court on February 6, 1959. 


STATEMENT OF THE CASE 


This proceeding involves an application of Gillespie Broadcasting 
Company (hereinafter sometimes referred to as Gillespie") for a con- 


Ee 


struction permit to modify the facilities of standard broadcast station 
KNAF, Fredericksburg, Texas, from unlimited time on a frequency of 
1340 kilocycles with a power of 250 watts to daytime only on a frequency 
of 910 kilocycles with a power of 1 kilowatt. 


Appellant is the licensee of standard broadcast station KRRV, 
Sherman, Texas, which operates unlimited time on the frequency of 910 


kilocycles with a power of 1 kilowatt. 


Gillespie’s application was designated for hearing in consolidation 
with a mutually exclusive application for a construction permit for a new 
station at Abilene, Texas. Appellant was named a party respondent be- 
cause Gillespie's proposed operation of KNAF would cause objectionable 
interference to KRRV. Before the hearing, the Abilene application was 
dismissed. 


Fredericksburg, Texas, has a population of 3,854 persons, is the 
county seat of Gillespie County, and is located approximately 65 miles 
north and slightly west of San Antonio, Texas, and approximately 67 miles 
west of Austin, Texas. Gillespie's KNAF, the only broadcast station lo- 


cated in Fredericksburg and Gillespie County, provides the only primary 


radio service to Fredericksburg at night. During the day, Fredericks- 
burg receives primary service from KNAF, from three stations in San 


Antonio and from one station in Austin. 
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A grant of Gillespie's application would deprive the 3, 854 residents 


of Fredericksburg of their only nighttime primary service and would de- 
prive an additional 448 persons residing in rural areas contiguous to 
Fredericksburg of their only local and their second nighttime primary 
service by withdrawing the nighttime service of KNAF. : In addition, a 
grant of Gillespie's application would cause such objectionable interfer- 
ence to Appellant's operation of KRRV that 23, 632 persons in an area of 
1,206 square miles would be deprived of daytime primary service of 
KRRV. 


The areas which would gain primary service daytime from the 
proposed operation of KNAF lie from approximately 21.5 to 54 miles 
from Fredericksburg and now receive service from a minimum of 4 and 
a maximum of 15 standard broadcast stations. Substantial portions of 
the area which would gain primary service from the proposed operation 
of KNAF now receive primary service from stations much closer than 
KNAF. 


Evidence received at the hearing was limited to engineering matters. 
No evidence concerning the program service of any station, either present 


or proposed, is contained in the record. 


An initial decision by the hearing examiner proposed to deny 
Gillespie's application because the loss of nighttime service of KNAF and 
daytime service of KRRV was not offset or compensated by the gain of 
daytime service of KNAF. The hearing examiner concluded that "it is 
more in the public interest for a small but substantial segment of the 
public to have a modicum of radio service than it is for a large segment 


to have an addition to the multiplicity of such services." 


After submission of exceptions and oral argument, the Commission 
reversed the hearing examiner and issued a final decision and order grant- 
ing Gillespie's application. In its decision, the Commission held that 
the loss of nighttime service was not in issue and was not be considered 
even though the parties, including Gillespie and the Commission's Broad- 
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cast Bureau, had stated on the record that the loss of nighttime service 
was in issue. The Commission concluded that the need for the new serv- 
ice to be offered by KNAF outweighed the need for the service of KRRV 
which would be lost. 


Appellant filed a petition for rehearing. The petition was granted 
only to the extent that the Commission conceded that the loss of nighttime 


service of Gillespie's KNAF was in issue. In affirming its grant of 


Gillespie's application, the Commission for the first time stated that 


"Gillespie's present operation is especially limited at night and substan- 
tially limited daytime as well, whereas the operation proposed would be 
appreciably more efficient in terms of frequency usage," and that "the 
frequency vacated by the applicant would still be available for nighttime 
service to the area in the event there is demand for the same." The 


record contains no evidence on these matters. 


STATUTES AND RULES INVOLVED 


Relevant portions of statutes and rules and regulations of the Fed- 
eral Communications Commission not set forth in the argument are 


printed as Supplement A to this brief. 


STATEMENT OF POINTS 


The suspension of nighttime operation of Gillespie's KNAF created 
a “white area" without primary service and defeated the basic ob- 
jective of the Communications Act to provide every area and person 
with at least one primary service. 


The reasons given by the Commission for granting Gillespie's ap- 
plication were not supported by the record and were arbitrary and 


capricious. 
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(a) The present nighttime operation of KNAF is not 


especially limited at night. 


(b) The present operation of KNAF is not substantially 
limited daytime. | 


(c) The proposed operation of KNAF would not be ap- 
preciably more efficient in terms of frequency usage but would 
be less efficient. 


(d) The record does not support the conclusion that the 
channel vacated by KNAF would still be available for nighttime 


service to the area in the event there is a demand for the same. 


(e) The record contains no evidence concerning need of 
the area which would gain service of KNAF. 


(f) The record contains no evidence concerning need of the 
area which would lose service of KRRV. 


The conclusion that the public interest, convenience and necessity 
would be served by a grant of Gillespie's application was contrary 


to the evidence. 


SUMMARY OF ARGUMENT 
I 


One of the basic objectives of the Communications Act of 1934, as 
amended, is to provide every area and person in the United States with 
at least one primary broadcast service and to provide insofar as possible 
every community with its own broadcast station. This objective was 
defeated when the Commission granted Gillespie's application for day- 
time only operation of KNAF because KNAF provided the only nighttime 
primary service to the 3, 854 residents of Fredericksburg, Texas. 


6 


This Court stated in Wilton E. Hall, etal. v. Federal Communica- 
tions Commission, 99 U.S. App. D.C. 86, 237 F. (2d) 567, that it is 
axiomatic that curtailment of service is not in the public interest. The 
record contains no compelling reasons to justify the curtailment of serv- 
ice and creation of a "white area" resulting from the suspension of the 


nighttime service of Fredericksburg's only broadcast station, KNAF. 


II 


The Commission attempted to support its grant of Gillespie's ap- 
plication by concluding that the present unlimited time operation of KNAF 
is "especially limited at night and substantially limited daytime as well." 
The record contains no evidence to support those conclusions, but contains 


evidence to the contrary. 


The Commission concluded that the daytime only operation with less 
than maximum permissible power proposed by Gillespie would be "'ap- 
preciably more efficient in terms of frequency usage" than the present 
unlimited time operation of KNAF with maximum permissible power, 

It is obvious that unlimited time operation with maximum permissible 
power is far more efficient in terms of frequency usage than daytime only 


operation with less than maximum permissible power. 


The Commission's conclusion that "the frequency vacated by KNAF 
would still be available for nighttime service to the area in the event there 
is a demand for the same" is unsupported by the record. In addition, the 
Commission's rules and regulations do not permit nighttime only opera- 
tion by standard broadcast stations. 


Although the Commission concluded that "there is a greater need 
for the new service to be afforded by Station KNAF than for the service 
of Station KRRV which would be lost due to interference," the basis for 


the conclusion was not given. The record contains only engineering 


evidence showing the other services to the areas which would gain or lose 
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service by a grant of Gillespie's application. This Court recently held 
in Star of The Plains Broadcasting Co. v. Federal Communications Com- 
mission, Case No. 14,516, _'U.S. App. D.C._., __F. (2d)_, 
that engineering evidence is not sufficient and that evidence concerning 
past and proposed program services is required. The Star of The Plains 


case requires that the grant of Gillespie's application be set aside. 


Tl 


The Commission's ultimate conclusion that the public interest, 
convenience and necessity would be served by a grant of Gillespie's ap- 
plication was contrary to the evidence for the reasons stated briefly in 


the preceding paragraphs. 


I 


The Suspension Of Nighttime Operation Of 
Gillespie's KNAF Created A "White Area" 
Without Primary Service And Defeated The 
Basic Objective Of The Communications © 
Act To Provide Every Area And Person | 
With At Least One Primary Broadcast Service 


From the birth of broadcasting shortly after World War I, the 
basic objective of the Secretary of Commerce, later the Federal Radio 
Commission, and now the Federal Communications Commission, has been 
to provide a fair, efficient and equitable distribution of radio broadcast 

1/ 2/ 
service throughout the nation” — 


1 Section 307 (b) of the Communications Act of 1934, as amended (48 Stat. 1083; 
47 USC 8307 (b)), provides as follows: 


"In considering applications for licenses, and moditiéatinns and renewals 
thereof, when and insofar as there is a demand for the same, the Com- 
mission shall make such distribution of licenses, frequencies, hours of 
operation, and of power among the several States and communities as to 
provide a fair, efficient, and equitable distribution of radio service to 
each of the same." 


2 (see next page ) 
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The Commission always has considered that providing the first 
service to a "white area" is of paramount importance. When the Com- 
mission adopted Section 3. 28(c) of its Rules, the so-called '10% rule," 
in 1954, it stated that: 


es . one of the most important purposes of the 
Act is to provide'a primary service to all portions 
of the country, i.e., the elimination of so-called 
"white areas.' The fact that this provision may 
benefit proposals involving areas which are only 
sparsely populated or that it probably cannot be 
uniformly applied throughout the country since 
certain sections are more heavily populated with 
more Stations allocated, should be recognized 
not as a drawback to this facet of the proposal, 
but as an advantage." 


Report and Order, Docket No. 10,509, 
10 Pike & Fischer, Radio Reg. 1595, 1599. 


When the Commission adopted its nationwide television allocation plan in 


1952, it set forth the following priorities Raich sre epplicople: to all forms 


“Priority No. 1 - To provide at least one television service 
to all parts of the United States. 


2 (Cont'd. from page 7) 


Section 3.24 (b) of the Commission's Rules (47 CFR 83.24 (b)), provides, 
in part, as follows: 


"(b) An authorization for a new standard broadcast station or increase 
in facilities of an existing station will be issued only after a satis- 
factory showing has been made in regard to the following, among 
others: 


(1) That the proposed assignment will tend to effect a fair, 
efficient, and equitable distribution of radio service 
among the several States and communities. 


(2) That objectionable interference will not be caused to 
existing stations or that if interference will be caused 
the need for the proposed service outweighs the need 
for the service which will be lost by reason of such 
interference. That the proposed station will not suf- 
fer interference to such an extent that its service would 
be reduced. to an unsatisfactory degree." 
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"Priority No. 2 - To provide each community with at least 
one television broadcast station. 


"Priority No. 3- To provide a choice of at least two televi- 
sion services to all parts of the United 
States. 


"Priority No. 4- To provide each community with at least 
two television broadcast stations. 


“Priority No. 5 - Any channels which remain unassigned 
under the foregoing priorities will be as- 
signed to the various communities depend- 
ing on the size of the population of each 
community, and the number of television 
services available to such community from 
television stations located in other com- 
munities." 


Sixth Report and Order, Docket No. 8736, et al, 
1 Pike & Fischer Radio Reg. 91:601, 91:620. 
In cases involving mutually exclusive applications, the Commission 

consistently has granted the application which would provide the first 
primary service to a "white area," the second primary service to a "grey 
area," or the first station and transmission service to a community. In 
cases involving applications which would cause objectionable interference 
to or receive objectionable interference from existing Stations, the Com- 
mission frequently has granted applications which would provide the first 
primary service to a "white area," the second primary service to a "grey 
area," or the first station and transmission service to a community in 
spite of the objectionable interference. | 


The grant of the Gillespie application violated every objective. 


Instead of providing a first primary service toa "white area", the grant 
of Gillespie's application created a "white area" by withdrawing the only 
nighttime primary service from the 3, 854 residents of Fredericksburg. 
Instead of providing a second primary service to a "grey area," the grant 
of Gillespie's application created a "grey area" by withdrawing the second 
nighttime primary service from 448 persons in rural areas contiguous to 
Fredericksburg. Instead of providing a community with its first broad- 
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cast station and trasmission service, the grant of Gillespie's application 
removed Fredericksburg's and Gillespie County's only nighttime broad- 
cast station and trasmission;service. In addition, the grant of Gillespie's 
application caused substantial interference to the existing operation of 
Appellant's station, KRRV. 


II 


The Reasons Given By The Commission For 
Granting Gillespie's Application Were Not 
Supported By The Record And Were Arbi- 
trary And Capricious. 


The withdrawal or removal of a long established service and partic- 


ularly the establishment of a."white area" is justified only under the 


most compelling circumstances. 


a 


= In Wilton E. Hall, et al. v. Federal Communications Commission, 


YY 
x ue Supra, which involved a withdrawal of service resulting from relocation 
of a television broadcast station transmitter, this Court stated as follows: 


"That such a curtailment of service is not in the | 

public interest is axiomatic. Whether or not 

it may be offset by concomitant factors is some- 

thing the Commission should consider." 

In its decision granting Gillespie's application, the Commission 

held that the loss of nighttime service to KNAF and the creation of a 
“white area"' were not in issue and need not be considered and that "There 
is a greater need for the new service to be afforded by Station KNAF than 
for the service of Station KRRV which would be lost due to interference." 


' Decision, Conclusions, Far. 6. 


In acting upon appellant's petition for rehearing, the Commission 
conceded that it had erred when it concluded that the loss of nighttime 
service of KNAF and the creation of a "white area" were not in issue. 

_ However, the Commission sustained the grant of Gillespie's application 
with the following additional reasons: 
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(1) "Gillespie's present operation is especially 
limited at night and substantially limited daytime 
as well, whereas the operation proposed would 
be appreciably more efficient in terms of frequen- 
cy usage." 


(2) "The frequency vacated by the applicant would 
still be available for nighttime service to the 
area in the event there is a demand for the same." 


(3) "The Commission is convinced that the reten- 
tion of the nighttime service, limited as that 
service is, is less important than the inaugura- 
tion of a new daytime primary service to the 
large population and area Gillespie woe serve 
under its proposal." 


Memorandum Opinion and Order, released 

January 8, 1959 (FCC 59-1), Par. 8. 
It is respectfully submitted that not one of the reasons: is supported by 
the record. 


A 


The Present Operation Of KNAF 
Is Not Especially Limited At Night 


In providing a nationwide standard broadcast service, the Commis- 
sion adopted Section 3.21 of its Rules (47 CFR 83.21) which established 
three classes of standard broadcast channels: | 


"3.21. Three classes of standard broadcast: channels 


(a) Clear channel. A clear channel is one on which 
the domestic station or stations render service 
over wide areas and which are cleared of objec- 
tionable interference within their primary serv- 
ice areas and over all or a substantial portion of 
their secondary service areas. 


(b) Regional channel. A regional channel is one on 
which several stations may operate with powers 
not in excess of 5 kilowatts. The primary serv- 
ice area of a station operating on any such chan- 
nel may be limited as a consequence of interfer- 
ence to a given field intensity contour. 


12 


(c) Local channel. A local channel is one on 
which several stations operate with powers 
not in excess of 1 kilowatt daytime, and 250 
watts nighttime. The primary service area 
of a station operating on any such channel 
may be limited as a consequence of interference 
to a given field intensity contour." 

Section 3.22 of the Commission's Rules (47 CFR 83.22) provides 
that Class I and II stations, known as clear channel stations, operate on 
clear channels; Class III stations, known as regional stations,operate on 
regional channels; and Class IV stations, known as local stations, operate 
on local channels. Section 3.22(c) of the Commission's Rules provides 
that a Class III regional station is designed to render service primarily 


to a metropolitan district or center of population and the rural area 


contiguous thereto. Section 3.22(d) of the Commission's Rules provides 


that "A Class IV station is a'station operating on a local channel and 
designed to render service primarily to a city or town and the suburban 


and rural areas contiguous thereto." 


As a guide in determining whether an application proposes an ef- 
ficient utilization of a channel, the Commission adopted Section 3.28 (c) 
of its Rules (47 CFR §3.28(c)), the so-called "ten percent rule,“ which 
provides that the population within the normally protected contour of a 
proposed station that would not receive service because of objectionable 
interference from other stations shall not exceed ten percent of the popula- 
tion within the normally protected contour that would receive primary 
service from the proposed operation in the absence of objectionable inter- 
ference. Section 3.182(a)(4) of the Commission's Rules (47 CFR 8 
3.182(a)(4)) provides that Class IV local stations have a normally pro- 
tected contour during the day but not at night. Therefore, the ten per- 
cent standard of Section 3.28(c) of the Commission's Rules may be used 
only to determine if the present or proposed daytime operation of a Class 
TV local station provides or would provide an efficient utilization of the 
channel. 
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Section 3.182 (a)(4) of the Commission's Rules does set forth the 
method to be used in determining the nighttime interference-free contour 
of Class IV local stations. In Northern Indiana Broadcasters, Inc., 16 
Pike & Fischer Radio Reg. 924, at page 933, which involved an applica- 
tion for a Class IV local station for the large city of South Bend, Indiana, 
the Commission stated that "the nighttime limitation to a Class IV station 
is of significance since it provides a means of determining whether the 


proposed facility would provide nighttime service to the community to 


which it is proposed to be assigned." 


One of the reasons given by the Commission for granting Gillespie's 
application was that "Gillespie's present operation is especially limited 
at night." Memorandum Opinion and Order released January 8, 1959, 
Par. 8 (FCC 59-1). The evidence conclusively proves that this conclu- 


sion is contrary to the evidence and is arbitrary and capricious. 


Gillespie's KNAF now operates unlimited time as a Class IV local 
station on the 1340 kilocycle local channel with a power of 250 watts. At 
night, KNAF provides primary service within its 11.36 millivolt per 
meter contour to 4, 302 persons in an area of 63.8 square miles including 
all 3,854 residents of Fredericksburg, Texas. The present nighttime 
operation of KNAF fully complies with every rule and standard of the 
Commission, The present nighttime interference-free contour or limita- 
tion of KNAF is 11.36 millivolts per meter, far less than the 17.5 milli- 
volt per meter limitation in Northern Indiana Broadcasters, Inc., Supra; 
the 15 millivolt per meter limitation in Parish Broadcasting Corp., 16 
Pike & Fischer Radio Reg. 1; the 19.6 millivolt per meter limitation in 
Greenwich Broadcasting Corp., 16 Pike & Fischer Radio Reg. 460; the 
16.6 millivolt per meter limitation in Greylock Broadcasting Co., 17 
Pike & Fischer Radio Reg. 13; the 17.1 millivolt per meter limitation 
in Birney Imes, Jr., 17 Pike & Fischer Radio Reg. 419; the 16.8 milli- 
volt per meter limitation in WNAB, Inc., 17 Pike & Fischer Radio Reg. 
475; the 19.5 millivolt per meter limitation in Jefferson Radio Co., 17 
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Pike & Fischer Radio Reg. 799; the 14.25 millivolt per meter limitation 
in Granite State Broadcasting Co., Inc., 17 Pike & Fischer Radio Reg. 
817; the 21.5 millivolt per meter limitation in Northside Broadcasting 
Co., 17 Pike & Fischer Radio Reg. 842a; and the 21.0 millivolt per 
meter limitation in Capitol Broadcasting Corp., 17 Pike & Fischer 
Radio Reg. 973. These cases are cited only to prove that the 11.36 
millivolt per meter nighttime interference-free contour of KNAF is less 
than the nighttime interference-free contours or limitations of practical- 
ly all existing and proposed Class IV local stations. A review of all ap- 
plications for Class IV local stations granted within the last fifteen years 


would establish that practically every proposal contained a nighttime 
limit higher than that of KNAF. Only one case in volumes 16 and 17 of 
Pike & Fischer Radio Regulation shows Class IV stations with limitations 


less than that enjoyed by KNAF. In Pierce Brooks Broadcasting Corp., 
17 Pike & Fischer Radio Reg. 982, two stations sharing time on the same 


channel were shown to have nighttime limitations of 9.3 and 9.8 milli- 
volts per meter. It is respectfully submitted that the Commission's con- 
clusion that the present operation of KNAF "is especially limited at night" 


was unsupported by the record and was arbitrary and capricious. 


B 


The Present Operation Of KNAF Is 
Not Substantially Limited Daytime 
In addition to erroneously concluding that the present operation of 
Gillespie's KNAF is "especially limited at night,"* the Commission er- 
roneously concluded that the present operation of KNAF is "substantially 
limited daytime as well." 


The present daytime operation of KNAF fully complies with all 
rules and regulations of the Commission. The 0.5 millivolt per meter 
interference-free primary service area extends from approximately 
21.5 to 25 miles from Fredericksburg (Ex. 1, Fig. 1). A small area 
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within the 0.5 millivolt per meter contour receives adjacent channel in- 
terference from Station KCOR which operates on 1350 kilocycles at San 
Antonio, Texas (Ex. 1, Fig. 1; Ex. 1, Table 1-B). Only 368 persons 
in the interference area of 52.4 square miles do not receive primary 
service from KNAF (Ex. 1, Table I). This amounts to but 2.51 per- 
cent of the persons within the normally protected contour of KNAF who 
would receive primary service if no interference was present. The 
percentage is far below the ten percent standard provided by Section 
3.28(c) of the Commission's Rules. The evidence conclusively proves 
that the present daytime service of KNAF is limited to an insignificant 
extent. 


By comparison, it is noted that the proposed operation of KNAF 
would be subjected to interference more than thirteen times as Severe, 
both in area and population. The interference would encompass an area 
of 686 square miles within which 5, 112 persons would receive primary 
service from the proposed operation of KNAF if no interference was 
present (Ex. 1, Table I). The population which would not receive .. : 
Service amounts to~7%.32 percent of the population within the proposed 
normally protected contour of the proposed operation which would receive 


primary service if no interference was present (Ex. 1, | Table I). Ob- 


. viously 7.32 percent is far closer to the ten percent standard of Section 
S ! 
~ \B. 28(c) of the Commission's Rules than is 2.51 percent. 


t 
% 


\\ The evidence conclusively proves that the present daytime opera- 


és tion of KNAF is not "substantially limited daytime" but. is a most efficient 
operation. 


In addition, it is noted that the proposed operation of KNAF would 
cause interference to appellant's KRRV involving 23, 632 persons in an 
area of 1, 206 square miles, 3.29 percent of the population and 4.98 per- 
cent of the area within the normally protected 0.5 millivolt per meter 
contour of KRRV (Ex. 1, Table IV-A). It is respectfully submitted that 
the Commission erroneously applied a double standard in considering the . 


present and proposed interference conditions. 
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The Proposed Operation Of KNAF Would Not 

Be Appreciably More Efficient In Terms Of 

Frequency Usage But Would Be Less Efficient 

Gillespie's KNAF now operates unlimited time as a Class IV local 

station on a local channel with the maximum permissible power of 250 
watts.” Not only is KNAF operating with the maximum power permitted, 
but also it is operating with an antenna which is more efficient than the 
minimum prescribed by the Commission's Rules. Section 3.182(r) of 
the Commission's Rules (47 CFR §3.182(r)), provides that the antenna 
and ground systems of Class IV stations must produce an effective in- 
verse field of 150 millivolts per meter per kilowatt at one mile (Ex. 1, 
P. 1) far exceeds the minimum. Thus, the record conclusively proves 
that the present operation of KNAF most efficiently utilizes the assigned 
channel or frequency. 


By comparison, Gillespie proposes to reduce the hours of opera- 

tion of KNAF from unlimited'time to daytime only and to operate as a 
Class ITI regional station with a power of one kilowatt on a regional chan- 
nel on which a maximum power of five kilowatts is permissible. Ob- 
viously, use of a channel only during daytime hours is less efficient than 
unlimited time usage, and obviously, operation with a power of one kilo- 
watt is not as an efficient utilization of a channel as operation with the 
maximum permissible power of five kilowatts. 


As shown above, Section 3.22(c) of the Commission's Rules pro- 
vides that a regional channel such as requested by Gillespie is designed 


and intended for use in metropolitan districts and large centers of popula- 


° After issuance of its decision granting Gillespie's application and its memo- 
randum opinion and order denying in part appellant's petition for rehearing, the 
Commission made effective an amendment to Section 3.21(c) of its Rules (47 
CFR 83.21 (c)) to permit daytime operation with a maximum daytime power of 
one kilowatt on local channels. The rule in existance at the time of the hearing 
and decision is controlling. The record contains no evidence concerning the 
feasibility of KNAF increasing daytime power on its present channel. 
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/ tion and the rural areas contiguous thereto. Fredericksburg, with a 


population of 3,854, most certainly is not a metropolitan district or a 

| center of population within the intent and meaning of Section 3.22(c). 

| Regional channels such as requested by Gillespie are intended to be used 

in large cities such as San Antonio, population 408, 442, 65 miles to the 

| south, and Austin, population 132, 459, 65 miles to the east.! Gillespie's 
proposed daytime operation on a channel intended for use in a metro- 
politan district or large center of population most certainly would not be 


an efficient utilization of the channel. 


The record conclusively proves that the present unlimited time 
operation of Gillespie's KNAF with the maximum permissible power and 
a most efficient antenna system on a channel designed for small com- 
munity service is far more efficient than the proposed daytime only 
operation with less than the maximum permissible power on a channel 
designed or intended for use in a metropolitan district or large center of 
population. It is respectfully submitted that the Commission's conclu- 
sion that the “operation proposed would be appreciably more efficient in 
terms of frequency usage" was contrary to the record. ! 


D 


The Record Does Not Support The Conclus ion 

That The Channel Vacated By KNAF Would 

Still Be Available For Nighttime Service To 

The Area In The Event There Is A Demand 

For The Same 

A search of the list of standard broadcast stations in the United 

States fails to disclose a single community as small as Fredericksburg 
with two competing standard broadcast stations. The Commission, as 
the expert body dealing with and responsible for allocation of broadcast 


stations, most certainly knew that the possibility of having a second station 


é Population is from the 1950 United States Census. 


y) 
— 
ae 
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established at Fredericksburg is extremely remote. The Commission's 
Rules do not authorize nighttime only operation. In addition, reliance 
upon further use of the channel in Fredericksburg was inconsistent with 
and diametrically opposed tothe conclusion that ''Gillespie's present 
operation is especially limited at night and substantially limited daytime 
as well." It is respectfully submitted that the Commission's conclusion 
that "the frequency vacated by the applicant would still be available for 
nighttime service to the area in the event there is a demand for the same" 
was not supported by the record and was arbitrary and capricious. 


E 


The Record Contains No Evidence Concerning Need 
Of The Area Which Would Gain Service Of KNAF 
The evidence of record consists only of engineering considerations. 

The record contains no evidence concerning the size and character of the 
communities and rural areas which would gain service from the proposed 
operation of KNAF and no evidence concerning the program service of 
other stations which serve the areas. The situation is almost identical 
to that which existed in Star of The Plains Broadcasting Co. v. Federal 
Communications Commission, supra, in which this Court, citing Easton 
Publishing Co. v. Federal Communications Commission, 85 U.S. App. 
D.C. 33, 175 F. (2d) 344, and Democrat Printing Co. v. Federal Com- 
munications Commission, 91 U.S. App. D.C. 72, 202 F. (2d) 298, held 


that past and proposed programming must be considered. 


It is well settled that the term "radio service" as used in Section 
307 (b) of the Communications Act comprehends both transmission and 
reception service and that transmission service is far more important. 
In a report and order in a rule making proceeding concerning the origina- 
tion point of programs of standard and frequency modulation broadcast 
stations, Docket No. 8747, 1 Pike & Fischer Radio Reg. 91:465, at page 
91:466, the Commission gave the following interpretation of Section 307(b): 
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"We have consistently held that the term ‘radio 
service’ as used in 8 307(b) comprehends both 
transmission and reception service. Transmis- 
sion service is the opportunity which a radio sta- 
tion provides for the development and expression 
of local interests, ideas, and talents and for the 
production of radio programs of special interest 
to a particular community. Reception service 
on the other hand is merely the presence in any 
area of a listenable radio signal. It is the loca- 
tion of the studio rather than the transmitter 
which is of particular significance in connection 
with transmission service. A station often 
provides service to areas ata considerable 
distance from its transmitter but a station can- 
not serve as a medium for local self expression 
unless it provides a reasonably accessible studio 
for the origination of local programs. | 


"In large portions of the United States today 
reception service is reasonably satisfactory. 
There are many communities, however, some 
of considerable size, which still do not have 
adequate: radio outlets for local self expression. 
Thus, in recent years transmission service has 
become an increasingly significant factor in the 
application of 8 307 (b); and a considerable number 
of the Commission's decisions with respect to 
competing applications have turned upon the ques- 
tion of which proposal would provide the more 
needed transmission service." 


The areas which would gain service lie from 21.5 to 54 miles 


from Fredericksburg. Obviously, the proposed operation of KNAF 
would not supply a readily accessible studio and a transmission service 
to any of those areas. The record shows that most of ‘those areas are 
much closer to other communities and stations. The proposed 0.5 
millivolt per meter contour of KNAF falls within 8 miles of the center 

of San Antonio where 9 stations are located;° within 2 miles of KMBL, 
San Saba; within 17 miles of Austin which has 4 stations, KTBC, KTXN, 
KVET, and KNOW; within 8 miles of KCNY, San mai within 17 miles 


5 Stations KENS, KMAC, KTSA, WOAI, KONO, KITE, KCOR, KEXX and KIWW 
(Ex. 1, Table II-B). 
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of KGNB, New Braunfels; and 31 miles beyond Kerriville where KERV 
is located (Ex. 1, Fig. 2; Ex. 1, Table II-B). The areas which would 


gain service from KNAF already have a minimum of 4 and a maximum 


of 15 other services available (Ex. 3, P. 1). Even Fredericksburg 
receives daytime primary service of 2 millivolts per meter or greater 
from 4 other stations, KENS, KTSA and KMAC at San Antonio, and 
KTBC at Austin (Ex. 1, Fig. 3). 


There is no indication in the decision or the memorandum opinion 
and order denying appellant's petition for rehearing that the Commission 
gave any consideration whatsoever to the evidence discussed in the pre- 
ceding paragraph. Had the evidence been considered, the Commission 
would have been compelled to conclude that Gillespie had failed to 
establish any need for the additional daytime service of KNAF. 


F 


The Record Contains No Evidence Concerning 
Need Of The Area Which Would Lose Service 
Of KRRV 


The discussion in the four preceding paragraphs is applicable. In 
Star of The Plains Broadcasting Co. v. Federal Communications Com- 
mission, supra, one of the proposed operations would have caused inter- 
ference to an existing station, KCCO. Although the record contained 
engineering evidence concerning the number of other services available 
to the interference areas, this Court held as follows: 


"Similarly, with respect to the interference a 
station at Slaton would cause KCCO, there is no 
evidence of the need for the KCCO service lost 
by interference, on the one hand, as against 
the need for the service proposed by the new 
facility, on the other. The necessity for such 
evidence, in determining the weight to be given 
interference resulting from a proposed station, 
was made evident by our decision in Democrat 
Printing Co. v. Federal Communications Com- 


mission, 91 U.S. App. D.C. 72, 202 F. (2d) 298." 
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It is impossible to determine the basis for the Commission's conclusion 


in its decision that "There is a greater need for the new service to be 
afforded by Station KNAF than for the service of Station KRRV which 
would be lost due to interference." It is respectfully submitted that the 


cited cases require that the grant of Gillespie's application be set aside. 


Til 


The Conclusion That The Public Interest, Con- 
venience And Necessity Would Be Served By A 
Grant Of Gillespie's Application Was Contrary 
To The Evidence. 

Little need or can be added to the foregoing discuss ion. The Com- 
mission failed to show how and why the public interest, ‘convenience and 
necessity would be served by depriving the 3, 854 residents of Fredericks- 
burg of their only primary service and station at night, and by depriving 
23, 632 persons in an area of 1, 206 square miles of the service of appel- 
lant's KRRV. The evidence conclusively proves that the public interest, 
convenience and necessity requires continued unlimited time operation of 
Gillespie's KNAF at Fredericksburg and continued operation of Appellant's 
KRRV without interference. | 


CONCLUSIONS 


For the foregoing reasons, the Commission's grant of Gillespie's 
application should be reversed and remanded to the Commission with 
directions to set aside its final decision of September 4, 1958, as modified 
by its memorandum opinion and order of January 8, 1959, with directions 
to deny Gillespie's application, and to grant such further relief as this 


Court may direct. 


Respectfully submitted, 


ROBERT M, BOOTH, JR. 
934 Bowen Building 
Washington 5, D. C. 


Attorney for Appellant 
August 25, 1959 Red River Valley Broadcasting Corporation 
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SUPPLEMENT A 


Administrative Procedure Act of 1946, 5 USC 81009. 


Theat gh th Tn, Ain 


$1009. Judicial review of agency action: 


Except so far as (1) statutes preclude judicial review or (2) agency action 
is by law committed to agency discretion 


(a) Any person suffering legal wrong because of any agency action, 
or adversely affected or aggrieved by such action within the 
meaning of any relevant statute, shall be entitled to judicial 
review thereof. 


The form of proceeding for judicial review shall be any special 
statutory review proceeding relevant to the subject matter in 
any court specified by statute or, in the absence or inadequacy 
thereof, any applicable form of legal action (including actions 
for declaratory judgments or writs of prohibitory or mandatory 
injunction or habeas corpus) in any court of competent juris- 
diction. Agency action shall be subject to judicial review in 
civil or criminal proceedings for judicial enforcement except 
to the extent that prior, adequate, and exclusive opportunity 
for such review is provided by law. 


Every agency action made reviewable by statute and every 

final agency action for which there is no other adequate remedy 

in any court shall be subject to judicial review. Any preliminary, 
procedural or intermediate agency action or ruling not directly 
reviewable shall be subject to review upon the review of the final 
agency action. Except as otherwise expressly required by 
statute, agency action otherwise final shall be final for the 
purposes of this subsection whether or not there has been 
presented or determined any application for a declaratory 

order, for any formof reconsideration, or (unless the agency 
otherwise requires by rule and provides that the action mean- 
while shall be inoperative ) for an appeal to superior agency 
authority. l 


Pending judicial review any agency is authorized, where it finds 
that justice so requires, to postpone the effective date of any 
action taken by if.’ Upon such conditions.as may be required 
and to the extent necessary to prevent irreparable injury, every 
reviewing court (including every court to which a case may be 
taken on appeal from or upon application for certiorari or other 
writ to a reviewing court) is authorized to issue all necessary 
and appropriate process to postpone the effective date of any 
agency action or to preserve status or rights pending conclusion 
of the review proceedings. ! 
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(e) So far as necessary to decision and where presented, the 
reviewing court shall decide all relevant ques:ions of law, 
interpret constitutional and statutory provisions, and 
determine the meaning or applicability of the terms of any 
agency action. It shall (A) compel agency action unlawfully 
withheld or unreasonably delayed; and (B) hold unlawful’and 
set aside agency action, findings, and conclusions found to be 
(1) arbitrary, capricious, an abuse of discretion, or other- 
wise not in accordance with law; (2) contrary to constitutional 
right, power, privilege, or immunity; (3) in excess of 
statutory jurisdiction, authority or limitations, or short of 
statutory right; (4) without observance of procedure required 
by law; (5) unsupported by substantial evidence in any case 
subject to the requirements of sections 1006 and 1007 of this 
title or otherwise reviewed on the record of an agency hear- 
ing provided by statute; or (6) unwarranted by the facts to the 
extent that the facts are subject to trial de novo by the review- 
ing court. In making the foregoing determinations the court 
shall review the whole record or such portions thereof as may 
be cited by any party and due account shall be taken of the rule 
of judicial error. 


Communications Act of 1934, as amended, 47 USC § 402(b). 


§402. Judicial review of Commission's order and decisions - Procedure. 


(b) Appeals may be taken from decisions and orders of the Com- 
mission to the United !States Court of Appeals for the District 
of Columbia in any of the following cases: 


(1) By any applicant for a construction permit or station 
license, whose application is denied by the Commission. 


(2) By any applicant for the renewal or modification of any 
such instrument of authorization whose application is 
denied by the Commission. 


By any party to an application for authority to transfer, 
assign, or dispose of any such instrument or authoriza- 
tion, or any rights thereunder whose application is 
denied by the Commission. 


By any applicant for the permit required by section 325 
of this title whose application has been denied by the 
Commission, or by any permittee under said section 
whose permit has been revoked by the Commission. 


By the holder of any construction permit or station 
license which has been modified or revoked by the Com- 
mission. 


By any other person who is aggrieved or whose interests 
are adversely affected by any order of the Commission 
granting or denying any application described in para- 
graphs (1)-(4) of this subsection. 
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By any person upon whom an order to cease and desist 


has been served under section 312 of this title. 


By any radio operator whose license has been suspended 
by the Commission. 


Rules and Regulations of the Federal Communications Commission 


Section 3.22. Classes and power of standard broadcast stations. 


(a) Class I station. A Class I station is a dominant station operat- 
ing on a clear channel and designed to render primary and 
secondary service over an extended area and at relatively long 
distances. Its primary service area is free from objectionable 
interference from other stations on the same and adjacent chan- 
nels, and its secondary service area free from interference 
except from stations on the adjacent channel, and from stations 
on the same channel in accordance with the channel designation 
in 83.25 or 83.182. The operating power shall be not less 
than 10 kilowatts nor more than 50 kilowatts. 


Class II station. A Class station is a secondary station 
which operates on a clear channel (see 83.25) and is designed 
to render service over a primary service area which is limited 
by and subject to such interference as may be received from 
Class I stations. A station of this class shall operate with 
power not less than 0.25 kilowatt nor more than 50 kilowatts. 
Whenever necessary a Class II station shall use a directional 
antenna or other means to avoid interference with Class I 
stations and with other Class II stations, in accordance with 
83.182. 


Class III station. A Class III station is a station which 

operates on a regional channel and is designed to render service 
primarily to a metropolitan district and the rural area contiguous 
thereto.. Class III stations are subdivided into two classes. 

(The term "metropolitan district" as used in this paragraph is 
not limited in accordance with the definition given by the Bureau 
of Census but includes any principal center of er in any 
area. ) 


(1) Class III-A Station. A Class I-A station is a Class 
Il station which operates with power not less than 1 
kilowatt nor more than 5 kilowatts and the service area 
of which is subject to interference in accordance with 
section 3.182. | 


Class II-B station. A Class II-B station is a Class II 
station which Operates with a power not less than 0.5 
kilowatt and not more than 1 kilowatt night and 5 kilo- 
watts daytime, and the service area of which is subject 
to interference in accordance with 83.182. 
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(d) Class IV station. A Class IV station is a station operating 
on a local channel and designed to render service primarily 
to a city or town and the suburban and rural areas contiguous 
thereto. The power of a station of this class shall not be 
less than 0.1 kilowatt and not more than 0.25 kilowatt night- 
time, and 1 kilowatt daytime, and its service area is subject 
to interference in accordance with § 3.182. 


Section 3.28. Assignment of stations to channels. 


(c) Upon showing that a need exists, a Class II, III or IV station 
may be assigned to a channel available for such class, even 
though interference will be received within its normally 
protected contour; Provided: (1) No objectionable interfer- 
ence will be caused by the proposed station to existing 
stations or that if interference will be caused, the need for 
the proposed service outweighS the need for the service 
which will be lost by reason of such interference; and (2) 
primary service will be provided to the community in which 
the proposed station is to be located; and (3) the interfer- 
ence received does not affect more than 10 percent of the 
population in the proposed station's normally protected pri- 
mary service area. However, in the event that the night- 
time interference received by the proposed station would 
exceed this amount, then an assignment may be made if the 
proposed station would provide either a standard broadcast 
nighttime facility to a community not having such a facility 
or if 25 percent or more of the nighttime primary service 
area of the proposed station is without primary nighttime 
service. 


Section 3.182. Engineering standards of allocation. 


(a) (4) Class IV stations operate on local channels normally 
rendering primary service only to a city or town and 
the suburban or rural areas contiguous thereto with 
powers not less than 100 watts nor more than 250 watts 
nighttime and 1 kilowatt daytime. The stations are 
normally protected to the 0.5 mv/m groundwave contour 
daytime. On local channels the separation required for 
the daytime protection shall also determine the night- 
time separation. Where directional antennas are 
employed in the daytime by Class IV stations utilizing 
power in excess of 250 watts, the separations requiréd ' 
shall in no case be less than those necessary to afford 
protection assuming non-directional operation with 100 
watts or 250 watts, whichever is the nighttime power 
of the station. In no case will 250 watts nighttime 
operation be authorized to a station unable to operate 
omnidirectionally at 250 watts in the daytime. The 
actual nighttime limitation will be calculated. 
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(r) For the purpose of estimating the coverage and the interfer- 
ing effects of stations in the absence of field intensity 
measurements, use shall be made of Figure 8 of 83.190 
which describes the estimated effective field for one kilowatt 
power input of simple vertical omnidirectional antennas of 
various heights with ground systems of at least 120! one- 
quarter wavelength radials. Certain approximations based 
on the curve or other appropriate theory, may be made when 
other than such antennas and ground systems are employed, 
but in any event the effective field to be employed shall not 
be less than given in the following: 


Class of Station: Effective Field 


Ee ae ce ea 225 mv/m 
TT ands Ht Me case © As Mere cae ae ae 175 mv/m 
TV. has Se ah at ok Se at Se es 150 mv/m 


In case a directional antenna is employed, the interfering 
signal of a broadcasting station will vary in different direc:- 
tions, being greater than the above values in certain direc- 
tions and less in others, depending upon the design and ad- 
justment of the directional antenna system. To determine 
the interference in any direction, the measured or calculated 
radiated field (unabsorbed field intensity at 1 mile from the 
array) must be used in conjunction with the aunr opiate 
propagation curves. 
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STATEMENT OF QUESTIONS PRESENTED 


Counsel for the parties in Case No. 14,948 entered into 
a Prehearing Stipulation approved by Order of this Court dated 
April 2, 1959. The Gaba TONS as stipulated, and with the 
qualifications therein noted, are as follows: 

1. Did the Commission consider all relevant and 


material evidence, with particular reference to location of 


stations serving all or portions of the areas:' and populations 
| 


under consideration? 
2. Was the Commission's conclusion that Gillespie's 
present operation is especially limited at right and substan- 
tially limited daytime supported by the evidence? 
3. Was the Commission's conclusion that Gillespie's 
proposed operation would be appreciably more efficient in 
terms of frequency usage supported by the evidence? 


4, Was the Commission's conclusion that the frequency 


vacated by Gillespie would still be available for nighttime 


service to the area in the event there is a demand for the 


same supported by the evidence? 

5. Did the evidence before the Commission support its 
ultimate conclusion that the public interest, convenience and 
necessity would be served by a grant of Gillespie's application? 
"*/7 The parties also reserved the right to sirgue that one 
or more of the stated issues is not properly before the 


Court. 


(i) 


TABLE OF CONTENTS 


STATEMENT OF QUESTIONS PRESENTED 
COUNTERSTATEMENT OF THE CASE 
SUMMARY OF ARGUMENT 

ARGUMENT 


I. The Commission's determination that the 
grant of Gillespie's application was in 
the public interest despite the inter- 
ference to KRRV and the termination of 
Gillespie's nighttime service was a 
reasonable conclusion fully supported by 
the record. 


In the particular circumstances of this 
case, the Commission properly made a 
decision with respect to the relative 
needs of the areas involved without evid- 
ence as to the program service being 
rendered thereto. 


CONCLUSION 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14,948 


RED RIVER VALLEY BROADCASTING CORPORATION, Appellant, 


Vv. 


FEDERAL COMMUNICATIONS COMMISSION, Appellee, 


GILLESPIE BROADCASTING COMPANY, Intervenor. 


APPEAL FROM A DECISION AND ORDER OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR APPELLEE 
COUNTERSTATEMENT OF THE CASE 


Appellant's Statement of the Case (Br. 2-4) is, in some 
respects, argumentative. It is therefore believed that a 
brief chronological restatement of the salient facts will be 
of assistance to the Court, 

This is an appeal taken on February 6, 1959, by the 
Red River Valley Broadcasting Corporation, ienenses of 
standard broadcast Station KRRV, Sherman, Texas, from a deci- 
sion of the Federal Communications Commission released 
September 4, 1958 (R. 232-238; 25 F.C.C. 807), and from a 
Memorandum Opinion and Order (R. 285-287; 26 £.0.C. 1) 
released January 8, 1959, which denied appellant's petition 
for rehearing. The Commission's decision of September 4, 


1958, granted the application of Gillespie Broadcasting 


ea a 

Company, licensee of standard broadcast Station KNAF, 
Fredericksburg, Texas, for a construction permit to change 
its frequency from 1340 to 910 kilocycles, its power from 
250 watts to one kilowatt, and its authorized operation 
from unlimited time to daytime only. The appellant, Red 
River Valley Broadcasting Corporation, participated in the 
proceeding before the Commission as a party-respondent, 
The relevant facts are as follows: 

On May 22, 1956, Gillespie Broadcasting Company (some- 
times hereinafter called Gillespie) filed an application for 
a construction permit to change the facilities of Station 
KNAF, Fredericksburg, Texas, from operation on 1340 kilo- 
cycles with a power of 250 watts, unlimited time, to opera- 
tion on 910 kilocycles with a power of one kilowatt, daytime 
only (R. 1). On January 14, 1957, this application was 
designated for hearing in a consolidated proceeding together 
with the then mutually exclusive, but subsequently dismissed, 
application of one Bill Mathis for a construction permit 
for a new standard broadcast station to operate on 910 kilo- 
cycles with a power of 500 watts, daytime only, at Abilene, 
Texas (R. 69-71). The appellant herein (sometimes herein- 


after called Red River), licensee of standard broadcast 


Station KRRV, Sherman, Texas, operating on 910 kilocycles, 


unlimited time, with a power of one kilowatt, was made a 
party-respondent to the proceeding on the Commission's own 


motion in the order of designation for hearing (R. 70). 
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The Commission's order specified that the mutually 


exclusive applications of Gillespie and Mathis were to be 


heard on the following issues (Ibid.): 


I, To determine the areas and populations 
which may be expected to gain or lose 
primary service from the proposed opera- 
tion of Station KNAF, and the availability 
of other primary service to such areas 
and populations. 


To determine the areas and populations 
which would receive primary service from 
the operatioa proposed by Bill Mathis, 
and the availability of other primary 
service to such areas and populations. 


To determine whether the operations pro- 
posed by Bill Mathis and the Gillespie 
Broadcasting Company (KNAF) would involve 
objectionable interference with Station KRRV, 
Sherman, Texas, or any other existing 
standard broadcast station, and, if so, the 
nature and extent thereof, the areas and 
populations affected thereby, and the 
availability of other primary sonvece to 
such areas and populations, 


To determine, in light of Section 307(b) of 
the Communications Act of 1934, as amended, 
which of the operations here proposed would 
better provide a fair, efficient and equit- 
able distribution of radio service. 

To determine, in light of the evidence adduced 
pursuant to the foregoing issues, which, if 
either, of the applications should be granted. 

On March 21, 1957, however, Mathis filed a petition 
requesting dismissal of its application without prejudice. 
This petition was granted by the Commission's Chief Hearing 
Examiner on March 28, 1957 (R. 76). While dismissal of the 
Mathis application rendered moot the necessity of a compara- 


tive hearmg, the problem of prospective interference to 
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Red Rwer‘s station by Gillespie's proposed operation 
remained and necessitated retention of Gillespie’s applica- 
tion in a hearing status (Ibid.) Since none of the parties 
sought to amend, enlarge or delete the issues as originally 
constituted, the Gillespie application was heard in hearings 
governed by the original issues designated by the Commission 
which commenced on May 6, 1957 (Tr. 21-58), and closed 

May 16, 1957 (Tr. 59-63), with appellant participating fully, 
as a party-respondent. At the conclusion of the hearings, 
all parties submitted proposed findings and conglusions to 
the Hearing Examiner (R. 118-136, 137-143, 144-150), as well 
as responsive pleadings (R.: 151-156, 157-164), the Commis- 
sion's Broadcast Bureau and Gillespie both urging the grant 
of the latter's application (R. 144-150, 118-136). On 
August 2, 1957, the Commission released the Hearing 
Examiner's Initial Decision (R. 165-169) which proposed to 
deny the Gillespie application. The Examiner essentially 
was of the view that it would not be in the public interest 
to grant an application which, although it proposed an 
increase in a station's daytime service area, would deprive 
some 4,000 persons of their only primary nighttime service. 


The Examiner therefore raised the question that if, in 


fact, the Commission had evolved a policy of permitting 


such applications @s the Commission's Broadcast Bureau 
and Gillespie had contended), reversal of his decision 


would permit its public announcement (R. 168). 
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Exceptions to the Initial Decision wave! diiwd by the 

Commission‘’s Broadcast Bureau (R. 177-179) and Gillespie 

(R. 186-194), each of whom also filed supporting briefs 


(R, 181-185, 195-212). On October 2, 1957, Red River filed 


a reply to the pleadings of the Commission's Broadcast 


Bureau-and Gillespie (R. 213-221). Oral argument on the 
exceptions was held before the Commission en banc on June 16, 


1958 (Tr. 64-97). 

On September 4, 1958, the Commission released its 
decision granting the Gillespie application (R. 232-238). 
The Commission's decision concluded that a grant of the 
Gillespie application would be in the public! interest, 
convenience and necessity, since the public oad in new 
daytime service resulting from a grant of Gillespie's 
application outweighed the loss resulting from daytime 
interference to heavily served areas on the eer out- 
skirts of appellant's service area (R, 236). With respect 
to the question of the loss of nighttime service result- 
ing from the grant of the Gillespie agnitoattos for expanded 
daytime-only coverage, the Commission concluded that it was 
not within the scope of the issues which had beer designated 
for hearing; that it had not been referred to as a subject 
for possible inquiry at the hearing in the pre-hearing 
letter sent to both Gillespie and Red River pursuant to 
Section 309(b) of the Communications Act of 1934, as 
amended, 47 U.S.C. 309(b), (see R. 64-66), end that no party 


SG es 


had sought to enlarge the issues to include one specifically 


directed to this question (R. 237). 

On October 6, 1958, appellant filed a petition for 
stay (R. 248-250) of the Commission's decision pending con- 
sideration of its simultaneously filed petition for rehear- 
ing (R. 239-247). The Commission denied the petition for 
stay in a Memorandum Opinion and Order released November 21, 
1958 (R. 282-284), In a subsequent Memorandum Opinion and 
Order, released January 8, 11959 (R. 285-287), the Commission 
granted the appellant's petition for rehearing to the 
extent that it concluded that the loss of Gillespie's only 
primary nighttime service to Fredericksburg should have 
been considered and weighed in its final decision (R. 286). 
However, it denied the petition in all other respects on 
the ground that consideration of the discontinuance of 
Gillespie’s nighttime service, in addition to the result- 
ing daytime interference loss to appellant's station, 

did not tip the balance against a grant (R. 287). Accord- 
ingly, the Commission affirmed its previous grant of the 
Gillespie Be ee February 6, 1959, appellant 
filed its Notice of Appeal with this Court. Gillespie 
Broadcasting Company filed a Notice of Intention to Inter- 


vene on February 11, 1959. 


1/7 Commission records disclose that, pursuant to this 
grant, Gillespie initiated its daytime-only operation on 
January 21, 1959, and has been so operating since that 
date. 
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SUMMARY OF ARGUMENT 
a 
The Commission's overall conclusion that the grant of 
the intervenor'’s application would be in the public interest, 


despite the interference to appellant's station and the 


resultant relinquishment of intervenor's limited nighttime 


service, was a reasonable determination based on all of the 
relevant facts of record presented to it by the parties. The 
Commission properly concluded that the need fdr intervenor 's 
expanded daytime coverage outweighed the need for service 
lost because of interference to appellant's eiavice In so 
concluding, the Commission gave proper consideration to the 
geographical location of the interference area, the small 
population percentage residing in that area, and the fact 
that the entire area is served by twelve other stations and 
in portions thereof by sixteen additional stations. cf., 
Interstate Broadcasting Co., Inc. v. Federal Communications 
Commission, __ U.S. App. D.C. _, 265 F.2d 598. 

The Commission's determination, upon rehearing, that 
even consideration of the relinquishment of intervenor's 
especially limited nighttime service, in addition to the 
loss of service from appellant's station, did not fore- 
close a grant of intervenor's application, The Commission 
gave proper consideration to concomitant factors, i.e., the 
area and population gaining a new and different service, 


the expecially limited nature of intervenor's nighttime 
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operation, and the fact that intervenor'’s proposed operation 
would be appreciably more efficient in terms of frequency 
usage, which offset the curtailment of intervenor‘s limited 
nighttime service. Hall v. Federal Communications Commission, 


99 U.S. App. D.C. 86, 237 F.2d 567. 


II. 
The Commission also properly found that the relative 
need for service from intervenor's proposed station outweighed 
the service lost by appellant's station without evidence as 
to the program service being rendered to the interference 
area or to the area gaining service. Although appellant knew 
consideration of such program service was not contemplated 


by the issues, appellant failed to assert that evidence on 


the point was necessary to a proper determination in this 


case when the proceeding was before the Commission. Con- 
sideration of its contention is thus barred by Section 405 
of the Communications Act. Cf. Albertson v. Federal Communit 
cations Commission, 100 U.S. App. D.C. 103, 243 F.2d 209. 
Nor, in view of the facts of this case,could the considera- 
tion of programming service have any significance, as was 
the case in the very different circumstances presented in 
Star of the Plains Broadcasting Co. v. Federal Communica- 


tions Commission, __ U.S. App. D.C. 267 F.2d 629. The 


mn 
circumstances here are comparable to the Interstate case, 
supra, and that case, rather than Star of the Plains, 


governs the case at bar. 
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ARGUMENT 

The decisive facts in issue in this appeal are rela- 
tively simple. It is undisputed that Gillespie's proposed 
daytime-only operation would provide an interference-free 
daytime service to some 50,496 more persons and 6,756.4 
more square miles than its unlimited time spatertou, or a 
total of 64,805 persons residing within its 0.5 mv/m contour 
in an area of 8,584 square miles (R. 234, Sei bs the 
other hand, Gillespie's station, operating as proposed, 
would cause co-channel interference to appellant's Station 
KRRV, located approximately 268 miles from Gillespie's 
proposed station, The interference area would cover 1,206 
square miles within the daytime primary service area of 
appellant's Station KRRV, in which reside some 23,632 
persons, constituting 3.29% of the total population within 
the station's normally protected contour (R. 235). A grant 
of the application would also result in the esaaersvabet 


of Gillespie's primary nighttime service to approximately 


4,252 persons residing in an area of 63.8 square miles in 


and around Fredericksburg; of this population, 3,854 
persons residing in Fredericksburg itself, would lose their 


only primary nighttime standard broadcast service (R. 235, 


_2/ The undisputed record evidence shows that Gillespie's 
station operating unlimited time provides interference-free 
service daytime to only 14,309 persons neesgieg in an area 
of 1,827.6 square miles (R. 234, 287). 


286). 
Accordingly, the basic question before the Commission, 
whose decision is here challenged, was whether the Gillespie 


application should be granted in view, on the one hand, 


of increased daytime service as indicated above, as com- 


pared, on the other hand, with the diminution of appellant's 
daytime service area and the discontinuance of the only primay 
nighttime service to Fredericksburg which would result upon 
effectuation of the grant. 

After considering all of the relevant facts of record 
presented to it by the parties, the Commission concluded 
(1) that “the need for the new service to be offered by 


[Gillespie's/ Station KNAF outweighed the need for the ser- 


3/ The “primary service area” of a standard broadcast sta- 


tion is that area in which its groundwave is not subject to 
objectionable interference or objectionable fading (47 CFR 
3.11(a)). This does not mean that the residents of Fred- 
ericksburg cannot receive secondary service nighttime from 
other stations such as those in San Antonio, located ap- 
proximately 66 miles from Fredericksburg (47 CFR 3.182(#)- 
(f)). A “second service area” is that area in which the 
station's skywave is not subject to objectionable interference 
but is subject to intermittent changes in intensity (47 
CFR 3.11(b)). 

In this connection, it should be noted that Station WOAI, 
a 50 kw station located in San Antonio, renders a groundwave 
signal both day and night of at least 1.7 mv/m to the city 
of Fredericksburg (R. 111). While this signal intensity does 
not constitute the field intensity groundwave (2.0 av/m) 
deemed necessary under the Commission Rules (47 CFR 3.182(g)), 
to assure primary service to a city of more than 2,500 
population, it is more than three times the strength of the 
field intensity groundwave (0.5 mv/m) required to render 
primary service to a city of 2,500 or less population; and 
Fredericksburg (3,854) is but slightly larger. 
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vice of fappellant ‘*s/7 Station KERV which would be lost be- 
cause of interference” (R. 287, par. 8), and (2) that “the 
retention of /Gillespie's/ nighttime service, limited as 
that service is, is less important than the inaugration 
of a new daytime primary service to the large population 
and area Gillespie would serve under its proposal." (Ibid. ) 
Appellant's challenge to the Commission's decision is 
essentially twofold. Initially, it argues tune the Commis- 
sion improperly concluded that the public interest would 
be served by a grant of Gillespie's appitca tion in spite of 
the loss of appellant's service due to interference and 
the concomitant loss of Gillespie's nighttime service to 
Fredericksburg. Secondly, appellant argues that the record 
in this case is devoid of any evidence to support the 


Commission's conclusion that the need for Gillespie's 


expanded daytime coverage outweighed the need for appellant's 


service lost because of interference. We shall show below 
that appellant's initial contention is demonstrably without 
merit, and its second contention is not properly before 

this Court. In any event, the latter contention is equally 


without merit. 


as 
THE COMMISSION*S DETERMINATION THAT THE 
GRANT OF GILLESPIE’S APPLICATION WAS IN 
THE PUBLIC INTEREST DESPITE THE INTER- 
FERENCE TO KRRV AND THE TERMINATION OF 
GILLESPIE'S NIGHTTIME SERVICE WAS A 
REASONABLE CONCLUSION FULLY SUPPORTED BY 
THE RECORD. 

As indicated above, the Commission here decided that 
the increased daytime service from Gillespie's station to 
the rural area surrounding Fredericksburg outweighed the 
loss of service caused by interference to appellant's sta- 
tion located in Sherman, Texas, approximately 268 miles 
from Gillespie's proposed station. The service area affected 
by this interference is located at the southern edge of 
Station KRRV'‘'s service area, approximately 90 miles from 


Sherman, on the far side of the intervening Dallas-Ft. 


Worth metropolitan complex, and contains but a small per- 


centage (3.29%) of the total population in KRRV's service 


area. The interference area receives primary service 

from twelve other stations,! and in portions thereof, from 
sixteen additional stations (R. 236). The Commission, on 

an overall evaluation, also concluded that the relinquish- 
ment of Gillespie's nighttime service, even when considered 
in addition to the loss of service from appellant's Station 
KRRV, did not foreclose a grant of the Gillespie application, 
since Gillespie's existing operation was “especially limited 
at night and substantially limited daytime as well, whereas 
the operation proposed would be appreciably more efficient 


in terms of frequency usage." (R. 287, par. 8). As a 


ee ote 


basis for its conclusion that the public gain in increased 


daytime service to the Fredericksburg rural area constituted 
a more important public interest consideration than the 
retention of Gillespie's limited nighttime service, the 
Commission further recognized that the frequency which 
Gillespie would vacate upon effectuation of ie geane 

“would still be available for nighttime service to the area 
in the event there is a demand for the same." (Ibid.) 

Specifically focusing its attack on the Commission's 
language quoted above, and largely, if not soundabely; 
ignoring the Commission's subsidiary findings sat forth in 
paragraphs 5 and 7 of its Decision (R. 234, 235; see also 
R. 286-287), appellant contends that these conclusions lack 
supporting record evidence and that, accordingly, the 
Commission's grant of the Gillespie application was 
arbitrary and capricious (Br. 10-18). 

In challenging the Commission's determination that 
Gillespie's nighttime operation is “especially limited," 
appellant argues that since the nighttime Apatation com- 
ports fully with the Commission Rules, the Commission's 
conclusionary characterization of its limited nature is 
without warrant in the record (Br. 13). With reference 
to the Commission's determination that Gillespie's opera- 
tion is "substantially limited daytime,” appellant's 
argument is of a similar vein, viz., that since the inter- 


ference which Gillespie's station receives within its 


ies 7. we 

normally protected contour amounts to but 2.51%, or less than 
the 10% standard provided by Section 3.28(c) of the Commission 
Rules, 47 CFR 3.28(c), the Commission's conclusion as to the 
substantially limited nature of Gillespie’s daytime opera- 
tion was likewise erroneous and contrary to the evidence 

(Br. any. 

We submit that appellant's contentions, aside from their 
disingenous reliance on the Commission Rules, are fundament- 
ally unsound in their disregard of the undisputed facts of 
record upon which the Commission predicated its appraisal 
of the especially limited nighttime and substantially 
limited daytime operation of Gillespie's. station. These 
facts of record, unchallenged by appellant, show that 
Gillespie‘s primary nighttime service is provided:to a 
limited number of persons (4,252) residing in an.area. of 
but 63.8 square miles by reason of the limitations placed 
upon the station's interference-free contour (12 mv /m) 

(R. 235, 286). It would therefore_appear that Gillespie*s 
nighttime signal extends or "reaches out” but 4.5 miles 


from the location of its transmitter. Similarly, its day- 


Revenues 


ee 
time primary service area is limited to but 14,309 persons 


residing in an area of 1,827.6 square miles (R. 234, 287), 


or within an average radius of 24.1 miles from the station's 
———— 


4/ Appellant's thesis, as we understand it, appears to 
be that whenever a station operates in accordance with the 
Commission Rules, its operation per se can never be con- 
sidered to be of a limited nature, evidence of record 
ee its factual operating limitations notwithstand- 

ng. 
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transmitter location. On the basis of these findings of 
fact, i.e., the populations and areas served, the Commission 
reasonably concluded that both the nighttime and daytime 
operations of Gillespie's station were, respectively, 
"especially" and “substantially” aise 

Appellant's charge that the Commission's conclusion 
that Gillespie's proposed operation “would be| appreciably 
more efficient in terms of frequency usage" as being “con- 
trary to the record” (Br. 17), is equally without merit. 


Here again, the contention ignores the uncontradicted 


evidence that Gillespie's station, as a result of its 


: 
change in frequency and increase in power, would provide 


interference-free primary service daytime to an additional 
50,496 persons residing in an area of 6,756.4 square miles, 
in contrast to its low power, unlimited time operation 


(R. 234, par. 6). Thus, the Commission properly considered 


=5y The appellant's citation of Commission cases appearing 
on pages 13 and 14 of its brief to “prove" that Gillespie's 
limited 12 mv/m nighttime interference-contour is actually 
less than the limitations involved in the cited cases 
ignores, sub silentio, that in each of the proposals con- 
sidered in the cited cases -- several of which, incidentally, 
resulted in Commission denials of the applications -- the 
total populations residing within the interference- -free 
contours of the proposed stations were greater than that 
residing within Gillespie's by approximately a minimum 
factor of three, to a maximum of 32. 

Furthermore, appellant’ s comparison is misconceived. 
It endeavors to compare, in terms of “efficiency of freq- 
uency usage," Gillespie's local channel operation on a 
less efficient frequency and with limited power, with other 
local channel operations subject to similar service limita- 


{ tions. Obviously, a proper comparison, for purposes of 

i efficiency of frequency usage, requires that Gillespie’ s 

' local channel operation be compared, if at all, to regional 

, channel operations such as that which it proposed in the aa 
_instant case. 
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the factors which it has in the past defined as governing its 


conclusion of efficient frequency usage, i.e., “efficiency” 


is defined in terms of the maximum amount of service, both 
transmission and reception, which can be “squeezed” out of 
a requested frequency, which once occupied, is thereafter 
lost for use by others in an area. Cf., Grand Haven Broad- 
casting Co., 14 F.C.C. 1351. 

As part of its argument that the Commission's action 
here was arbitrary and capricious, appellant also contends 
(Br. 16-17) that the Commission's grant of Gillespie's 
request for a daytime-only operation on a regional channel 
(910 ke.) is actually a less efficient use of that frequency 
than the station's unlimited low power operation on a local 
channel (1340 ke.). In support of its contention, appellant 
argues that Fredericksburg, with a population of 3,854 
ceeowe. is not a metropolitan district or large center of 
population which regional channels are allegedly designed 
to serve as provided by Section 3.22(c) of the Commission 
Rules, 47 CFR 3.22(c). 


_6/ In the Grand Haven case, the Commission determined 


that the word "efficient", as used in Section 307(b) of 

the Act, 47 U.S.C. 307(b), means “that the frequency be 
\jused so as to provide service to the greatest population 

and area possible, and that it be allocated with appropriate 
consideration being given to the interference problems 
involved and the character of and existing service in the 
areas to be served in order: to produce the maximum service, 
both transmission and reception, to the communities and 
porenees” (Id. at 1361). 
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However, in paraphrasing the Commission Rule (Br.1]6-17), 
appellant ignores an essential parenthetical phrase contained 
therein which states, in pertinent part, that'“The term 
‘metropolitan district’...is not limited in accordance with 
the definition given by the Bureau of the Census, but includes 
any principal center of population in any area." (Emphasis 
added.) The parenthetical phrase makes it clear that the 
Commission assignment of a regional channel is not limited 


to a metropolitan district or a large center of population, 


as appellant contends, but_may properly also be made to a 
city of the size of Fredericksburg which, as the county 
seat of Gillespte-County,—is_a “principat center of popula- 
tion” in the area. Thus, in Lansin Broadcastin Co., 5 


i eal FO Se aa as 
Pike & Fischer, R.R. 48, the Commission explicitly recognized 


that there was nothing to preclude it from assigning regional 


a 
frequencies to communities not within metropolitan districts, 


In light of the above, we submit that the Commission's 
conclusion here, that Gillespie's operation oa a regional 
channel “would be appreciably more efficient in terms of 
frequency usage” by providing additional primary service 
daytime to 50,496 more persons than its local channel opera- 


tion, was an eminently reasonable and proper determination 


ay Although in the Lansing case the Commissim did deny 
an application for a regional operation in a community of 
approximately 5,500 population, the ground for denial was 
not the size of the city to be served, but the applicant's 
failure to provide a primary service to the entire city 
and adjacent rural areas, (5 Pike & Fischer, R.R. at 66, 
par. 5), the obverse of the situation in the present case. 


= PB 
_8/ 
consistent with the above-mentioned precedents. 
There remains for consideration the fact that 4,252 


persons in and around Fredericksburg will, upon the effect- 


nation of Gillespie's proposal, lose primary nighttime ser- 


vice and, of these, 3,854 persons resident in Fredericksburg 
itself, will lose their only local primary nighttime service 
(RB. 286). Relative to this prospective loss of nighttime 


service, the Commission, upon rehearing, concluded that in ) 
9 


view of the limited nature of Gillespie's nighttime service, 


3/ See R. 155 for list of! thirteen non-hearing grants by 


the Commission permitting stations on local channels in small 
communities such as Fredericksburg to terminate their only 
local nighttime service in order to extend their daytime 
service by changing to a regional or clear channel with 
inereased power. See also Hanford Publishing Co., 3 Pike 

& Fischer, R.R. 1281; Vidalia Broadcasting Co., 8 Pike & 
Fischer, R.R. 1; Southern Indiana Broadcasters Inc., 15 Pike 
& Fischer, R.R. 349. 


_9/ In addition to the limited population (4,252) and area 
(63.8 sq. miles) served by Gillespie‘s nighttime operation, 
it should be noted that its station had been operating with 
the absolute minimum nighttime schedule permissible under 
Section 3.71 of the Commission Rules 47 C.F.R. 3.71, i.e... 
from 6:30 a.m. to 10 p.m. weekdays and from 8 a.m. to 6 p.m. 
Sundays (See Application for Renewal of License filed with 
the Commission on April 16,: 1956, File No. BR-1815, and 
incorporated by reference in Gillespie's application in the 
instant case, R. 11). That this especially limited nighttime 
service has not been of significance to the residents of 
Fredericksburg is indicated by the fact that, although the 
Gillespie application has been the subject of a lengthy 
public proceeding before the Commission, not one single 
resident of Fredericksburg throughout this entire period 
has urged to the Commission that the nighttime service of 
Gillespie's station-shoutd be retained or the Gillespie 
daytime-only application denied because of its incipient 
loss. (See also on this point—“Opposition to Petition for 
Interim Relief" and affidavit attached thereto filed by 
Gillespie in Case No. 14,869, Red River Valley Broadcasting 


Corp. v. Federal Communications Commission, dismissed 
January 23, 1959). 
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its retention did not outweigh the public gain which would 
result from the inauguration of Gillespie's new daytime 
primary service to an additional 50,496 persons (R. 287, 


par. 8). 


Appellant denounces this determination with the sweep- 


ing statement that the termination of Gillespie's nighttime 
service «defeated the basic objective of the Communications 
Act to provide every area and person with at least one primary 
broadcast service.” (Br. 7). Appellant ariennes to support 
this argument by Siting) "ozioni ties listed by the Commis- 
sion at the time it adopted its Television Allocation Table 

in 1952 (Br. 8-9). Without any basis in fact, it makes the 
bald statement that these priorities "are applicable to all 
forms of broadcasting." (Br. 8). 

The manner in which appellant purports to present an 
argument to the Court on this point requires some respon- 
sive comment. As this Court is aware, the Countasion has 
established no nationwide table of ageiquasnts with respect 
to the allocation of standard broadcast frequencies to 
specified communities, nor has it set up a list of “priori- 
ties” as it has in the television field. Parciscmons: 
Section 308(b) of the Communications Act, 47 U.S.C. 308(b) 
requires that applications for standard broadeast sta- 
tions specify the frequency and power desired to be used. 
Such applications are considered not as to whether they 


comply with any table of nationwide allocation of frequen- 
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cies to communities, but are considered on an individual 
basis in light of certain criteria the Commission has evolved 


to determine the impact of the particular factual situation 


on “the public interest.” 


Appellant's experienced communications counsel has 
participated in many "Section 307(b) proceedings" before the 
Commission, and is no stranger to the fact that Section 307(b) 
considerations of efficiency and equity are applied in stand- 
ard broadcast proceedings on a case-to-case basis. Neverthe- 
less, appellant in its brief attempts to convert the Commis- 
sionts “priorities,” utilized at the time it predetermined 
by rule making its nationwide allocation of television channel 
assignments to specified communities, into a principle applic- 
able to the consideration of an application for standard 
broadcast facilities under Section 307(b) of the Act. The 
patent speciousness of suchia contention renders it not 
worthy of any serious consideration by this Court. 

Furthermore, appellant's entire argument on this point 
misconstrues the nature of the Section 307(b) considerations 
applicable to a standard broadcast proceeding of the nature 
presently before the Court. Appellant does so by overlook- 
ing certain key language in Section 307(b) of the Act which 
provides, in pertinent part, that: 

In considering applications for licenses, 
and modifications and renewals thereof, 
when and insofar as there is demand for 
the same, the Commission shall make such 


distribution of licenses, frequencies, 
hours of operation, and power among the 
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several States and communities as to. 
provide a fair, efficient, and equit- 
able distribution of radio service to 
each of the same. 


Thus, it is evident that the “fair, efficient, |and equit- 
able distribution" of radio facilities required by this 
Section rests on the condition precedent of "when and _inso- 
far as there is a demand for the same,..." (Emphasis added. ) 
In short, the standard set forth by Section 307(b) applies 


only to the frequency demanded, i.e., applied for, and to 


the radio service to be provided by the frequency demanded, 


considering other existing radio service. This has been 


made clear in many Commission decisions, including the above- 
10/ 
cited Grand Haven Broadcasting Co. case. 


Finally, appellant argues, in reliance upon this 


Court‘*s opinion in Wilton E. Hall v. Federal Communications 


Commission, 99 U.S. App. D.C. 86, 237 F.2d 567, that a 
relinquishment of nighttime service such as occurred here 
can be “justified only under the most compelling circum- 
stances.” (Br. 10). 

In the Hall case, however, this Court clearly indicated 
that a curtailment of service “may be off-set by concomi- 


tant factors” (99 U.S. App. D.C. at 91, 237 F.2d at 572), 


and that any countervailing features accompanying the 


10/ Thus, under the mandate of Section 307(b), the Com- 
mission was not required to consider whether the frequency 
requested by Gillespie could more efficiently have been 
utilized in a large metropolitan district, e.g., San Antonio, 
as appellant inferentially contends (Br. 17). Such evid- 
ence would have been clearly irrelevant to the issues before 
the Commission. 


ey a 
resulting service curtailment are “something the Commission 


should consider." (Ibid.).| In short, the test prescribed by 
this Court is not as appellant contends, that the service 
curtailment must be “justified only under the most compelling 
circumstances" (Br. 10), but only that the Commission, in its 
determination whether the public interest would be served by 
a grant, consider whether “concomitant factors” offset the 
curtailment of service. 

We submit that, here, the Commission clearly gave proper 
consideration to such concomitant factors, i.e., the additional 
population and area Gillespie would serve under its proposal; 
the more efficient frequency usage which would result therefrom, 
as well as the fact that the vacated local channel frequency 
would still be available for application in the area, as off- 
setting the concurrent loss of Gillespie's nighttime service 
to Fredericksburg. Since effectuation of the proposal would 
still provide Fredericksburg with its first local daytime trans- 
mission facility, cf., Easton Publishing Co. v. Federal Com- 
munications Commission, 85'U.S. App. D.C. 33, 175 F.2d 344, 
the Commission's overall evaluation that relevant public 


interest considerations outweighed and offset the resultant 


loss of primary nighttime service to Fredericksburg, conformed 


fully with this Court's opinion in the Hall case, and consti- 


tuted a reasoned conclusion fully supported by the undisputed 
11/ 
evidence of record. 


11/ Also implicit in the Commission's determination on 
the question of the loss of nighttime service was its 
awareness and recognition, as evidenced by many grants 
without hearing found to be in the public interest, that 
many local standard broadcast stations have found, with 
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IN THE PARTICULAR CIRCUMSTANCES OF THIS 
CASE, THE COMMISSION PROPERLY MADE A. 
DECISION WITH RESPECT TO THE RELATIVE 
NEEDS OF THE AREAS INVOLVED WITHOUT EVID- 
ENCE AS TO THE PROGRAM SERVICE BEING 
RENDERED THERETO. 


After considering all of the relevant facts of record 


presented to it by the parties, the Commission concluded 
that “the need for the new service to be offered by 
[Gillespie's/ Station KNAF outweighed the need for.the 
service of appellant 's/ Station KRRV which would be lost 
because of interference.” (R. 287, par. 8). The appellant's 
only real challenge to this conclusion is predicated upon 
the fact that the record in this case does noe contain any 
evidence either with respect to the program service of 
other stations which serve the area which would gain ser- 
vice from Gillespie's proposal (Br. 18-20), or with respect 
to the interference area which would soncurrentiy los@ ap- 
pellant's service as a result of the wonsyal | (By. 20-21). 
We believe, however, that in the particular circun- 
stances of this case, evidence of the program! service to 
the aforementioned areas was not necessary to the proper 
disposition of this proceeding. This is so for the reason 
that, although the Commission's order designating Gillespie's 


application for hearing did not specify any issue calling 


11/ (Cont'd) the emergence of television broadcasting as 
a nighttime entertainment medium, that the only significant 
audience for their programs is that which exists during the 
daytime hours. See Vidalia Broadcasting Co., 8 Pike & 
Fischer, R.R. 1, and fn. 8, supra. 
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for such evidence, no request for modification of the issues 


was made either by the appellant whose service would receive 


interference from the Proposal or by the applicant. 


The issue which the Commission designated for hearing 
relating to possible interference which would be caused by 
Gillespie’s proposed operation to appellant's station read, 
in pertinent part, as follows (R. 70): 

3. To determine whether the operations pro- 

posed by...the Gillespie Broadcasting 

Company (KNAF) would involve objection- 

able interference with Station KRRV, 

Sherman, Texas, or any other existing 

standard broadcast station, and, if so, 

the nature and extent thereof, the areas 

and populations affected thereby, and 

the availability of other primary ser- 

vices to such areas and populations. 
This issue does not, by its. terms, call for evidence with 
respect to the programming service being rendered to the 
interference area, and similar issues have been consistently 
interpreted by the Commission as directed solely to é@gineer~ 


ing matters. See Border Broadcasters, Inc., 13 Pike & Fischer, 


R.R. 463, Colorado City Broadcasting Co., 11 Pike & Fischer, 
R.R. 11 Pike & Fischer, R.R. 927; Tupelo Broadcasting Co., 
Inc., 11 Pike & Fischer, R.R. 316; North Shore Broadcasting 


Co., Inc., 8 Pike & Fischer, R.R. 671. The parties, repre- 
sented by experienced communications counsel, were fully 
aware of these interpretations. In fact, this was speci- 


fically recognized by the parties at the formal pre-hearing 


mi BR 


12/ 
conference held on March 18, 1957 (Tr. 3-5). 


Nevertheless, neither Gillespie nor appellant (which 


was made a party to the proceeding because of interference 
to its station from the Gillespie proposal) ever sought, 


during the course of the hearing, to expand or alter the 
13/ | 
issues in any respect. Cf. Albertson v. Federal Communica- 


ee 


tions Commission, 100 U.S. App. D.C. 103, 243 F.2d 209. 
Contrariwise, when Gillespie attempted to sere evidence of 
the type appellant claims is lacking here, and which it 
characterizes in its brief as “evidence eanverning the size 
and character of the community and rural areas which would 
gain service from the proposed operation of KNAF* (Br. 18), 


12/ This recognition is reflected in the Hearing Examiner's 
analysis of the issues as follows: "The Commission designated 
five issues for determination here. The first one is to 
determine the areas and populations which may be expected to 
gain or lose primary service fromthe proposed KNAF, and 

the availability of other service in those areas. Then, a 
similar issue with respect to the Mathis application, to 
determine the objectionable interference that would be 
caused by either of the applicants, or to determine, in the 
light of 307(b) which of the applications would better pro- 
vide an efficient and equitable distribution of radio ser- 
vice. The final cover-all issue, to determine, in the light 
of the evidence adduced under the foregoing issues, which 

if either of the two applications should be granted." (Tr. 
3-4). It is evident from this statement, not objected to 

by the parties, that the Hearing Examiner interpreted the 
issues as encompassing solely engineering considerations 

and that they were not related to the programming of either 
the appellant's or Gillespie's station (Tr. 5). 


13/ See Section 1.141 of the Commission Rules, 47 CFR 
1.141 which provides that petitions to enlarge issues shall 
be filed within 15 days of the publication of the order of 
designation in the Federal Register, and that petitions 
filed thereafter will not be granted in the absence of a 
showing of good cause for the late filing. 


appellant vigerously objected to the “programming™ nature of 
the evidence (R. Tr. 50) and argued (R. Tr. 45) that “the 
case was...frozen to evidence of an engineering nature only". 
(Emphasis added.) Subsequent to the hearing, appellant filed 
detailed proposed findings of fact and conclusions of law 

(R. 137-143) and responsive pleadings (R. 157-164) in which 
it discussed the interference by Gillespie to its station. 
Following issuance of the Commission's decision, the appel- 
lant filed petitions for rehearing (R. 239-247) and stay 

(R. 248-256) of the Commission's decision. But in none of 
these pleadings did it even mention that there no 
evidence with respect to programming for the interference 
area, or the area gaining service, Sie eaw tee pnet ent 


suggest that such evidence was necessary before the Commis- 


sion could make a determination as to the relative needs for 


service. Appellant meationed the question for the first 


time when it-filed its brief in this Court?’ 


In light of the above, we submit that this extremely 
belated attempt to raise a matter which could and should 
have been urged during the course of the proceeding before 
the Commission, if appellant had felt it was of such basic 
Fenovtanse and significance, is untimely pleaded at this 
stage of the proceedings. Consideration of it by the Court 
is thus barred by that provision of Section 405 of the 
Act which precludes consideration on appeal of "...questions 


of fact or law upon which the Commission has been afforded 


3.97? = 
no opportunity to pass." 47 U.S.C. 405. Cf. Albertson v. 


————— TT 


Federal Communications Commission, supra; Democrat Printing 
Co. v. Federal Communications Commission, 91 U.S. App. D.C. 
72, 78 202 F.2d 298, 303-304. ! 

Furthermore, having failed to follow the proper adminis- 
trative procedure, the nature of which appellant fully recog- 
nized, and having delayed in asserting its position until 
submission of its brief to this. Court, appellant is not in a 


position to claim that its rights have been prejudiced by 


lack of such programming evidence in the record. Cf. Red 


River Broadcasting Co, Inc. v. Federal Communications Commis- 
sion, 69 App. D.C. 1, 98 F.2d 282, cert. den, 305 U.S. 625. 


‘As this Court had indicated in Johnston Broadcasting Co, Vv. 


Federal Communications Commission, 85 U.S. App. D.C. 40, 175 
F.2d 351, the Commission is fully justified in relying upon 


the parties to a proceeding to place into issue questions 


they believe are relevant to the Commission's determination, 


See also Star of the Plains Broadcasting Co. v. Federal 
Communications Commission, __ U.S. App. D.C. _., —, 267 
F,2d 629, 633. 


14/ We recognize that in Democrat Printing, Supra, a Case 
only remotely like the case at bar, this Court, on the facts 


of that case, rejected the argument that it was incumbent on 
the station being interfered with to offer evidence on the 
programming in the interference area, But it is clear that 
this Court's ruling was based solely upon the fact that 

the Examiner had excluded and the Commission had viewed such 
evidence as irrelevant when sought to be introduced by one 

of the parties, a circumstance lacking in this case, (See 91 
U.S. App. D.C. at 76-77, 202 F.2d at 301-302.) 


14/ 
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Moreover, even assuming that consideration of this un- 
timely raised contention is not barred by appellant‘s failure 
to present it to the Commission, it is wholly without merit. 
The evidence of r ecord, which appellant has not questione d 


and does not-now question, shows that the population which 
Ree ee 


would lose service presently rendered to it by appellant's 


station amounts to but 3.29% o tal population residing. 


within the station's normally protected contour (R. 235, 236). 


The area in which these persons reside not only is served 


in toto by twelve standard broadcast stations, but sixteen 
——— me iesietines, 


— a ema 
Snel — 


additional stations serve parts of it (Ibid.). More important- 


ly, as the Commigsion expressly recognized in its decision 


(R. 235, par. 8, 236, par. 4), the interference area is 
peeiee a eg ; 


located at the very edge of appellant’s service area, approxi- 


mately 90 miles south of Sherman. Of significance is the 


fact that the area concerned is isolated from Sherman by the 
geographical interposition of the Dallas-Ft.—Werth urbanized 
area. Thus, it could hardly beclaimed that appellaat'’s sta- 
tion provides for the local expression needs of this area 
which is obviously and necessarily, by its location, inter- 


linked closely in community interests with Dallas and.Ft. 
15/ 
Worth. In these circumstances, we think it clear that no 


15/ Thus in Pillar of Fire, 25 F.€.C., 813, decided the 
same day as the instant case and which, coincidentally, also 
involved the appellant herein, the Commission denied an 
application insofar as it sought increased hours of opera- 
tion nighttime, since the proposed operation would have 
caused interference to appellant's Station KRRV in an area 
approximately twelve to 36 miles from Sherman, to which 
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presumption of special or unique value of appellant's 
program service to the interference area exists. 


In any event, in the light of the failure of the 


appellant in the circumstances of this case to seek to 


place the programming service in issue in timely fashion, 
the Commission could properly reach its conclusion that 
Gillespie‘s additional service was justified in the public 
interest on the basis of the record before it as made by 


the parties. Cf. Interstate Broadcasting Co., Inc. v. 


Federai Communications Commission, __ U.S. App. D.C. 


ae 
265 F.2d 598; Albertson vy. Federal Communications Commis- 
sion, supra. See also Dorsey Eugene Newman, 12 Pike & 
Fischer, R.R. 210, a decision analogous to the case at 
bar on this point, affirmed per curiam sub nom. Radio 
Atlanta, Inc. v. Federal Communications Commission, 99 
U.S. App. D.C. 378, 240 F.2d 409. 

Finally, we believe that the Commission's determina- 
tion here is not inconsistent with this Court's decision 


in Star of the Plains Broadcasting Co. v. Federal Communica- 


tions Commission, __ U.S. App. D.C. 267 F.2d 629, upon 


which appellant so singularly relies (Br. 18, 20). There 
the question of interference, which one of wn mutually- 
exclusive applicants would cause an existing station, was a 
15/ (Cont'd) appellants station provides the only primary 


service from a station in the immediate vicinity, a con- 
sideration notably absent in the instant case, 
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factor which the Commission relied upon in giving compara- 
tive consideration, pursuant to Section 307(b) of the Act, 


to the relative needs of the respective communities which 


each of the applicants proposed to serve. And in balancing 


the respective needs of the two communities involved to 
determine which had the greater need, the Commission con- 
cluded that the need of a larger community for a second 
competitive station -- causing no interference ~- outweighed 
the need of a smaller community for a first local station 
which, however, would cause interference, where several 
primary services were being received by the smaller com- 
munity from the metropolitan area of which it was a part. 

As we read the Court's opinion, the case was remanded 
on the ground that the record contained insufficient evid- 
ence upon which the Commission could base its conclusion as 
to the greater need of the larger community for a second 
competitive service. The Court held that, before the 
Commission could make an appropriate or meaningful conclu- 
sion in this regard, i.e., to overcome the 307(b) presump- 
tion that the smaller community had a greater need for a 
first local station, it was necessary that there be evid- 
ence in the record relating to the extent to which the local 
needs of each community were being satisfied by local or 
nearby stations. In addition, that there also be evidence 
as to the need for the existing station's service to the 


interference area to permit a determination as to the weight 


= SY = 
to be given the interference factor in evaluating the smaller 
community‘s need for a proposed first local service. 1s/ 
However, unlike Star of the Plains, the instant case 
does not present a situation where the Commission's conclu- 
sions as to the relative needs of the communities involved 
are inadequate or unreasonable without evidence of program- 
ming. As discussed above, the evidence as to the comparative 
populations and areas affected, and the fact that the service 
lost in the interference area is only one of thirteen avail- 
able services to the people residing therein, hagas logically 
to the conclusion that the need for Gillespie‘s expanded 
daytime service outweighs the need for the small percentage 
of service which would be lost in the interference area. 


oreover, unlike Star of the Plains, where the smaller 


community was denied a first local outlet, there is nothing 


ee to suggest that the service lost by persons in the inter- 


ference area was of some unique or special value such as 
/ might outweigh the comparative population and area statis- 


tics present in this case. Indeed, the remoteness of the 
/ 


¢ 
interference area from Sherman, and its geographical affinity 


to Fort Worth and Dallas, affirmatively establish the contrary 


16/ We do not believe that this Court in Star of the Plains 
required that the Commission permit the introduction of the 
programming proposals of the applicants” to show how their 
proposals, if effectuated, would better serve the needs of 
their respective communities, in the absence of a creditable 
engineering showing that either of the two mutually exclusive 
applicants would provide primary service to the community 

of the other. Although the Court in Star of the Plains relied 
upon its own earlier decision in Easton Publishing Co. Publishing Co. v. 
Federal Communications Commission, 85 U.S. App. D.C. 33, 175 
F.2d 344, we believe that this reference and the associated 
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in the absence of any allegation by appellant that its pro- 
gramming fulfilled some special need which might outweigh 
the geographical factors and the multiplicity of other ser- 
vices available to the area. Since the evidence and factors 
relied on by the Commission reasonably support its conclusion 
as to comparative community needs under the circumstances 
here, it was not necessary, we submit, for the Commission 
to have gone into the question of programming evidence 
relating to the areas involved. 

Appellant's contention, that programming evidence was 
a prerequisite to a valid Section 307(b) determination in 
this case, is refuted by this Court's decision in Interstate 
Broadcasting Co., Inc. v. Federal Communications Commission, 
__ U.S. App. D.C. __, 265 F.2d 598, decided ten days sub- 
sequent to the Court's handing down its decision in Star of 
the Plains. In the Interstate case, the Court affirmed the 
Commission's determination, inter alia, that, pursuant to 


Section 307(b) of the Act, the need for the new service, in 


view of the cumulative service gains, outweighed the need 


for the small percentage of service lost by interference to 


an existing station. And the Court did so despite a lack of 


eet 
16/ (Cont'd) language must be read in the light of the 
Supreme Court's subsequent decision in Federal Communications 
Commission v. Allentown Broadcasting Co., 349 U.S. 358. 
Otherwise, the introduction of the programming proposals of 
the respective applicants for the purpose of determining 

the needs of their respective communities would subordinate 
the needs of one community to the ability of an applicant 

to serve another community. (Id. at 361-362). 


= BB cw 


record evidence relatiag to programming service either to 
the interference area or to the area proposed to be served by 
the new service, since the coverage, interference and popula- 
tion factors there, without more ecg. progranetng evidence), 
clearly supported the Commission's conclusion that the need 


for the new service far outweighed the need for the small 


percentage of the existing station's service as might be lost. 


To sum up our position, we believe that the circumstances 
here are comparable and that Interstate, rather than Star of 


the Plains, governs the case at bar. 


a Se. = 


CONCLUSION 


——————— 


For the foregoing reasons, the Commission's decision 


and order herein should be affirmed. 


Respectfully submitted, 


JOHN L. FITZGERALD, 
General Counsel 


MAX D. PAGLIN, 
Assistant General Counsel, 


RICHARD M. ZWOLINSKI, 
Counsel 
Federal Communications Commission 
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REPLY BRIEF FOR APPELLANT 


INTRODUCTION 


The Commission in its brief seeks to support its decision of 
September 4, 1958, which granted the application of the intervenor, 
Gillespie, and its Memorandum Opinion and Order of January 8, 1959, 
which denied in all practical respects appellant's petition for rehearing. 
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The Commission's brief significantly fails to comment upon many 
of the most important arguments in appellant's brief and fails to even 
mention many relevant and material facts of record. By way of illus- 


tration, the following examples are submitted. 


It is well settled that the term "radio service" as used in Section 
307(b) of the Communications Act of 1934, as amended, 47 USC 307(b), 
comprehends both transmission and reception service, that transmis- 
sion service is a readily available station to serve as a local outlet, 
that reception service is a listenable signal from stations irrespective 
of their locations, and that, of the two, the transmission service is far 
more important. Although this fundamental principle is discussed in 
appellant's brief (Br. 18-20), the Commission in its brief continued to 
ignore the importance and even the existence of the transmission serv- 


ice requirement of Section 307(b). 


The Commission in its brief emphasizes the fact that the area 
which would lose service of appellant's KRRV because of interference 
from Gillespie's proposed operation lies close to Dallas and Fort Worth, 
but the Commission fails to even note that portions of the area which 
Gillespie's proposed operation would gain lie close to the major cities 
of San Antonio and Austin (R. 88, 90; Br. 19-20). 


The Commission in its brief emphasizes the fact that the area 


which would lose service of appellant's KRRV "receives primary serv- 


ice from twelve other stations, and in portions thereof, from sixteen 


additional stations" (Appellee Br. 7, 12), but the Commission fails to 
mention the fact that four stations already provide primary service to 
the entire area which would gainiservice from Gillespie's proposed 
operation (R. 93), the fact that as many as fifteen stations already pro- 
vide primary service to portions of the area (R. 110), and the fact that 
much of the area which would gain service is closer to other stations 
than to Gillespie's KNAF (R. 90, 91; Br. 19-20). 
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The Commission in its brief emphasizes the fact that the inter- 
ference which appellant's KRRV would suffer would be in an area as 
far as 90 miles from KRRV (Appellee Br. 12, 28), but nowhere does the 
Commission note that the area which would gain service from Gillespie's 
proposed operation lies as far as 54 miles from Gillespie's KNAF (R. 88). 


In the discussion which follows, appellant will demonstrate that 
many of the Commission's arguments are not well founded and that other 


arguments and cited cases actually support appellant's contentions. 


Gillespie in its brief confines its argument largely to points not 
covered by the Commission in its brief. Appellant will demonstrate that 


Gillespie's arguments are not well founded. 


The discussion will follow generally the order followed by appel- 


lant in its brief. 


REPLY ARGUMENT 
I 


THE "PRIORITIES" FOLLOWED BY THE COMMISSION IN 
ALLOCATING TELEVISION CHANNELS ARE RESTATE- 
MENTS OF POLICIES AND PRINCIPLES FOLLOWED FOR 
MANY YEARS BY THE COMMISSION IN ACTING UPON 
STANDARD BROADCAST APPLICATIONS. 


In support of its argument that "The suspension , nighttime 
operation by Gillespie's KNAF created a 'white area’ without primary 
service and defeated the basic objective of the Communications Act to 
provide every area and person with at least one primary service," 
appellant cited (a) the Commission's Report and Order, Docket No. 
10509, 10 Pike & Fischer Radio Regulation 1595, 1599, by which the 
Commission adopted Section 3.28(c) of its Rules, the so-called "10% 
rule" applicable to the standard broadcast service, . (Br. 8), and (b) the 


"priorities" followed by the Commission when it adopted its nationwide 


se The application and the stations under consideration here are in the standard 
broadcast service. 
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television allocation plan in 1952. Sixth Report and Order, Docket No. 
8736 et al., 1 Pike & Fischer R.R. 91:601, 91:620 (Br. 8-9). The Com- 
mission failed to comment upon the former but concentrated its argu- 
ments upon the latter, contending that the "priorities" are applicable 


only to rule-making proceedings involving the allocation or assignment 


of television broadcast channels and not to action on applications in the 


standard broadcast service because the ''Commission has established 
no nationwide table of assignments with respect to the allocation of 
standard broadcast frequencies of specified communities, nor has it set 


up a list of 'priorities' as it has in the television field" (Appellee Br. 19). 


The contention of the Commission that the "priorities" are appli- 
cable only when channels are allocated or assigned by rule making and 
are not applicable to actions on standard broadcast applications is not 
well founded. The first priority, "To provide at least one television 
service to all parts of the United States" merely is a restatement of the 
policy that "one of the most important purposes of the Act is to provide 
service to all portions of the country, i.e., the elimination of so-called 
‘white areas',"’ which is quoted on page 8 of appellant's brief and in 
footnote 2 herein. In WJIM, Incorporated (WJIM), 3 Pike & Fischer 
R.R. 1692 (1947), at page 1698, the Commission stated as follows: 

"In our opinion as between these applications, a 
fair, efficient and equitable distribution of radio 


service can be fulfilled only by granting the ap- 
plication of WJIM, Inc. (WJIM) so that the 5,000 


persons who have no primary daytime service 
at all may enjoy the benefits of this medium of 


mass communication from at least one station.” 

(Emphasis supplied.) 
The above language was adopted by this Court in its decision affirming 
the grant of the WJIM application. Radio Cincinnati, Inc. v. Federal 
Communications Commission, 85 U.S. App. D.C. 292, 177 F.(2d) 92 
(1949). A few of the many other decisions of the Commission prior to 


1952 which involved service to "white areas" include the following: 
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Finger Lakes Broadcasting System, 3 Pike & Fischer R.R. 406 (1946); 
John F. Hopkins, Inc., 3 Pike & Fischer R.R. 487 (1946); Frank R. 


Gibson, 3 Pike & Fischer R.R. 529 (1946); WWSW, Inc., 3 Pike & Fischer 
R.R. 744 (1947); Newark Broadcasting Corporation, 3 Pike & Fischer 
R.R. 839 (1947); Scripps-Howard Radio, Inc., 3 Pike & Fischer R.R. 
1796 (1948); Paris Broadcasting Co., 3 Pike & Fischer R.R. 1843 (1947). 
No useful purpose would be served by citing numerous other decisions 

of the Commission which emphasize the importance of providing the 


first primary service to a "white area”. 


The second priority, ''To provide each community with at least 
one television broadcast station,"’ likewise is a restatement of the policy 
that a community without a station should be awarded its first station 
before additional stations are authorized for communities which already 
have one or more stations. Utica Observer -Dispatch, Inc., 3 Pike & 
Fischer R.R. 265 (1946); Syndicate Theatres, Inc., 3 Pike & Fischer 


R.R. 1803 (1947); Northwestern Ohio Broadcasting corporation, 3 Pike 
& Fischer R.R. 1945 (1948). 


The third priority, ''To provide a choice of at least two television 
services to all parts of the United States," isa restatement of the policy 
to provide a second primary service, thereby eliminating "grey areas". 
Old Dominion Broadcasting Corp., 3 Pike & Fischer R.R. 577 (1946); 
Charles W. Balthrope, 3 Pike & Fischer R.R. 1090b (1947); Leonard A. 
Versluis, 3 Pike & Fischer R.R. 1562 (1947). | 


The fourth priority, ''To provide each community with at least two 


television broadcast stations," also is a restatement of a long estab- 
lished policy that establishment of a competitive station in a community 
with but one station is most desirable. Arkansas Democrat, 3 Pike & 
Fischer R.R. 358 (1946); Leonard A. Versluis, supra; WJIM, Incorpo- 
rated, supra; Lake Huron Broadcasting Corporation, 6 Pike & Fischer 
R.R. 1185 (1951); Vermilion Broadcasting Companiets 7 Pike & Fischer 
R.R. 593 (1953). 


6 
No comment is required on the fifth priority. 


The cases cited above and dozens of other cases listed in the com- 
prehensive digest of Volume 2 of Pike & Fischer Radio Regulation, pages 
M-1473 to M-1499, inclusive, conclusively prove that the fundamental 
principles of allocation set forth in the "priorities" of the television 
allocation proceeding: are equally applicable to action on standard 


broadcast stations. 


The Commission referred to Section 308(b) of the Communications 
Act, 47 U.S.C. 308(b), in further support of its argument concerning the 
"priorities" (Appellee Br. 19). Contrary to the implications of the Com- 
mission's argument, Section 308(b) is applicable to all broadcast appli- 
cations, television as well as standard broadcast. Section 308(b) lends 


absolutely no support or weight to the Commission's arguments. 


The Commission's contention that standard broadcast channels 
are not allocated or assigned to specific communities other than by 
action on applications is not altogether correct. The North American 
Regional Broadcasting Agreement, 1 Pike & Fischer R.R. 41:11, Tables 
III and IV, allocated certain channels for use only in specified cities in 
the United States. Subsequent treaties and agreements with foreign 


governments have continued the allocations and assignments. In addi- 


tion, as recently as September 22, 1959, the Commission issued a Third 


Notice of Proposed Rule-Making in the clear channel proceeding, 1 Pike 
& Fischer R.R. 53:1xxiii, inviting comments to proposals to allocate or 
assign additional clear channels to specific communities and areas in 
the United States. 
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sa i 
THE COMMISSION HAS FAILED TO SHOW THE BASIS 
FOR ITS CONCLUSION THAT GILLESPIE'S PRESENT 
OPERATION IS ESPECIALLY LIMITED AT NIGHT 
Appellant contended in its brief that the Commission's conclusion 
that "Gillespie's present operation is especially limited at night" is con- 
trary to the evidence and is arbitrary and capricious (Br. 11-14). The 


Commission's reply is that KNAF at night provides primary service to 


ta limited number of persons (4, 252) residing in an area of but 63.8 


square miles." (Appellee Br. 14). 


There must be some base or standard before it can be concluded 
that the area and number of persons served is either large, small, or 
limited. This the Commission failed to provide. Each and every one 
of the 4, 252 persons who will lose primary service at night from KNAF 
(R. 89, 112) are entitled to receive a local primary service if at all pos- 
sible. Individual rather than collective rights are involved. This fun- 
damental principle was restated by the Commission in a Report and Order, 
Docket No. 10509, supra, adopting Section 3.28(c) of its Rules and Reg- 
ulations, 47 CFR 3.28(c), which is quoted on page 8 of appellant's brief. 
That population is not controlling is also clearly stated by the Commis- 


sion in Northwestern Ohio Broadcasting Corporation, supra: 


"For unless due recognition is given to the claims 

of smaller communities embracing a population of 

substantial size, an undue concentration of facilities 

in the larger communities will inevitably result." 

(Id. at 1954). 
As shown in the quotation from WJIM, Incorporated, supra, on page 4, above, 
the fact that 5,000 persons would receive their first primary service was 
controlling. In Unity Broadcasting Corp., Inc. (WTOD), 7 Pike & Fischer 
R.R. 1302 (1953), an application for a new station was denied be- 
cause 1,100 persons in a 39 square mile area would lose their only night- 
time primary service. In Taylor Broadcasting Company, 14 Pike & Fischer 
R.R. 658 (1956), an application was granted which would provide 2,620 
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persons in an area of 8.13 square miles with a nighttime service and a 
community of 2,580 persons with its first broadcast station. In Troy 
Broadcasting Corp., 13 Pike & Fischer R.R. 759 (1956), one of the 
reasons given by the Commission for granting an application was that 
the proposed operation would provide a first nighttime primary service 
to 2,356 persons and the first choice of daytime service to 776 persons. 
In Northern Indiana Broadcasters, Inc., 24 FCC 63, 16 Pike & Fischer 
R:R. 924 (1958), one of the reasons given by the Commission for deny- 
ing an application was that 2,318 persons would lose service from a 
nearby station. In Greylock Broadcasting Company, 24 FCC 449,17 
Pike & Fischer R.R. 13 (1958), the Commission granted an application 
which would provide the first nighttime primary service to 2,211 per- 
sons in an area of 8 square miles. In none of those cases did the Com- 
mission consider the population small, limited, or insignificant. The 
Commission's conclusion that ''Gillespie's present operation is espe- 
cially limited at night" cannot be based upon the fact that only 4,252 


persons receive primary service. 


Similarly, the fact that the present nighttime primary service 
contour of Gillespie's KNAF encompasses but 63.8 square miles does 
not establish that "Gillespie's present operation is especially limited 
at night.” On page 13 of its brief, appellant cited a number of decisions 
of the Commission for the limited purpose of proving that KNAF 
receives far less interference at night than do most Class IV stations 
operating with 250 watts power on local channels.” The areas within 
the nighttime interference free contours in the cited cases were as 
follows: Northern Indiana Broadcasters, Inc., supra, 12.8 square miles; 
Parish Broadcasting Corp., 16 Pike & Fischer R.R. 1, 55.44 square 
miles; Greenwich Broadcasting Corp., 16 Pike & Fischer R.R.-460, 


In footnote 5, page 15, of its brief, appellee contends that the "Gillespie's 
local channel operation [should] be compared, if at all, to regional channel 
operations such as that which it proposed in the instant case."" Such a compari- 
son would be meaningless and would be similar to comparing apples and bananas. 
The fact that some of the applications were denied has absolutely no bearing upon 
the matters under consideration in this proceeding. 
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5.2 square miles; Greylock Broadcasting Co., supra, 31.3 square miles; 
Birney Imes, Jr., 17 Pike & Fischer R.R. 419, 16.6 square miles; 
WNAB, Inc., 17 Pike & Fischer R.R. 475, 17.86 square miles; Jeffer- 
son Radio Co., 17 Pike & Fischer R.R. 799, 17.8 square miles; Granite 
State Broadcasting Co., Inc., 17 Pike & Fischer R.R. 817, 11 square 
miles; Northside Broadcasting Co., 17 Pike & Fischer R.R. 842a, 

15.48 and 9.1 square miles; Capitol Broadcasting Corp., 17 Pike & 
Fischer R.R. 973, 13.7 square miles; and Pierce Brooks Broadcasting 
Corp., 17 Pike & Fischer R.R. 982, 41 and 87 square miles.” When the 
area served by KNAF is compared to the areas in those cases, the con- 
clusion is inescapable that Gillespie's KNAF is utilizing its present 


local channel in a most efficient manner. 


Nor does the fact that KNAF operates as a Class IV station ona 
local channel with a power of 250 watts support a conclusion that the 
allocation and operation of KNAF is either inefficient or "especially 
limited."" Six of the standard broadcast channels have been set aside 
for use by local stations such as Gillespie's KNAF for the purpose of 
providing service to a relatively small city or town and surrounding 
rural areas.* Slightly more than 900 stations throughout the United 
States operate as unlimited time Class IV stations with a power of 250 


watts on local channels just as does KNAF.° Most assuredly, the 


. Attention is respectfully directed to the fact that all cases cited appear in 
Volumes 16 and 17 of Pike & Fischer Radio Regulations. Counsel attempted to 
cite every case in the two volumes involving Class IV operations or proposals on 
local channels. No cases were selected just to support appellant's contentions. 


5 Section 3.22(d) of the Commission's Rules defines a Class IV station as follows: 
'(d) Class IV station. A Class IV station is a station operating on a 
local channel and designed to render service primarily to a city or 
town. and the suburban and rural areas contiguous thereto. The power 
of a’station of this class shall not be less than 0.1 kilowatt and not 
more than 0.25 kilowatts nighttime, and 1 kilowatt daytime, and its 
service area is subject to interference in accordance with Sec. 3.182." 
The section was amended recently to permit Class IV stations to operate during 
the day with a maximum power of 1 kilowatt rather than 250 watts. The local 
channels are 1230, 1240, 1340, 1400, 1450 and 1490 kilocycles. 


= The 900 Class IV 100 or 250 watt stations represent 26. 2% of the 3, 440 
standard broadcast stations authorized as of January 1, 1959. 
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Commission has not created and sanctioned 900 inefficient and "espe- 
cially limited'"’ operations. The Commission's contention that 
"Gillespie's operation is especially limited at night" because the power 
is 250 watts is not well founded. As proven by the discussion on pages 
13 and 14 of appellant's brief concerning the nighttime interference 
free contours and service areas of Class IV stations on local channels, 
Gillespie's KNAF suffers less interference and therefore has a lower 


nighttime primary service limit than do similar stations. 


But even if "Gillespie's present operation is especially limited at 
night,’’ some service is far better than no service at all. Yet the Com- 
mission has held that the 3,854 residents of Fredericksburg are not 
entitled to and have no need for a transmission service and a primary 
radio service at night. It is respectfully submitted that the Commis- 
sion’s arguments actually support appellant's contention that the con- 
clusion that "Gillespie's present operation is especially limited at 


night" was arbitrary and capricious. 


Mm 


THE COMMISSION HAS FAILED TO SHOW THE BASIS 
FOR ITS CONCLUSION THAT THE PRESENT OPERATION 
OF KNAF IS SUBSTANTIALLY LIMITED DAYTIME. 

The discussion in the preceding paragraphs concerning the conclu- 
sion that "Gillespie's present operation is especially limited at night" is 
applicable equally to the conclusion that "Gillespie's present operation 
is substantially limited daytime as well.” 


Once again, it is submitted that the Commission has provided no 
basis or standard for such a conclusion. KNAF provides interference 
free service to an area of 1,827 square miles (R. 89). A review of the 
cases in Volumes 16 and 17 of Pike & Fischer Radio Regulation involving 
250 watt Class IV stations and applications on local channels discloses 


the following areas within the daytime interference free primary service 


areas: Northern Indiana Broadcasters, Inc., supra, 669 square miles; 
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Parish Broadcasting Corp., supra, 2,753.35 square miles; Greenwich 
Broadcasting Corp., supra, 330 square miles; Greylock Broadcasting 
Co., supra, 741.3; Birney Imes, Jr., supra, 620 square miles; WNAB, 
Inc., supra, 491.79 square miles; Jefferson Radio Co., supra, 724.6 
square miles; Granite State Broadcasting Co., Inc., supra, 353 square 
miles; Northside Broadcasting Co., supra, 927 and 668 square miles; 
Capital Broadcasting Corp., supra, 660 square miles; and Pierce Brooks 
Broadcasting Corp., supra, 228, 934 and 1,405 square miles. Except in 
one instance, the present daytime operation of Gillespie's KNAF serves 
substantially larger areas than do the other stations considered. The 
conclusion that Gillespie's present operation is "substantially limited 


daytime" cannot be based upon the area served. 


Nor does the present daytime operation of KNAF suffer an unusual 
or substantial amount of interference. An area of 52 4 square miles 
within which 368 persons reside receives objectionable interference 
from adjacent channel station KCOR (R. 89, 91). The interference area 
is less than 2.5 miles deep at the greatest point of penetration and lies 
from approximately 21.5 to 24 miles from the KNAF transmitter (R. 87). 
Only 2.78% of the total area and 2.51% of the total population within the 
present daytime 0.5 millivolt per meter contour of KNAF is subjected 
to interference, far less than the 7.4% and 7.32%, respectively, for 
Gillespie's proposed operation (R. 89), and somewhat less than the 
4.98% and 3.29% loss which appellant's KRRV would suffer (R. 99). The 
conclusion that Gillespie's present operation is "substantially limited 


daytime'' cannot be based upon the interference received. 


As shown above, the Commission has consistently held that 
sparsely populated areas cannot be deprived of or refused radio serv- 
ice. It follows that population density or distribution cannot be the 
basis for the conclusion that Gillespie's present operation is "substan- 


tially limited daytime." 


But even if Gillespie's present operation is "substantially limited 


daytime," the recent amendment of Section 3.22(d) of the Commission's 
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Rules, 47 CFR 3.22(d), to permit Class IV stations such as KNAF to 
operate daytime with a maximum power of 1 kilowatt may make it 
possible for Gillespie to substantially improve the daytime service of 
KNAF without depriving a single person of nighttime primary service 


and without creating a "white area" in which 3,854 persons reside. 


IV 


THE COMMISSION HAS FAILED TO SHOW HOW THE 
PROPOSED OPERATION OF KNAF WOULD BE 
APPRECIABLY MORE EFFICIENT IN TERMS OF 
FREQUENCY USAGE. 

Appellant contended in its brief that the Commission's conclusion 
that the "operation proposed [ by Gillespie] would be appreciably more 
efficient in terms of frequency usage" was contrary to the record 
(Br. 16-17). Appellant contended that a daytime only rather than an 
unlimited time operation and an operation with less than maximum per- 


missible power was not an efficient usage of a frequency. 


In reply, the Commission cited Grand Haven Broadcasting Co., 
14 FCC 1351, 4 Pike & Fischer R.R. 1313, in support of its contention 
that "the Commission properly considered the factors which it has in 
the past defined as governing its conclusion of efficient frequency usage, 
i.e., efficiency’ is defined in terms of the maximum amount of service, 
both transmission and reception, which can be ‘squeezed’ out of a 
requested frequency, which once occupied, is thereafter lost for use by 
others in the area."" (Appellee Br. 15-16). 


Counsel for appellant is familiar with the Grand Haven case, 


having been counsel for one of the applicants, Greater Muskegon Broad- 
casters, Inc. The case involved two mutually exclusive applications for 
unlimited Class IV stations in separate communities to operate on a 
single local standard broadcast channel. Greater Muskegon attempted 
to prove that another local channel was available for the Grand Haven 
applicant, thereby making possible the establishment of two unlimited 
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time stations in two communities rather than a single unlimited time 
station in but one community. Greater Muskegon argued that the "fair, 
efficient and equitable" provision of Section 307(b) of the Communica- 
tions Act, 47 U.S.C. 307(b), required consideration of such evidence. 
The Commission, in rejecting Greater Muskegon's contentions, made 
the statement set forth in part in footnote 6 of appellee's brief. That 
statement fully supports appellant's contention that the Commission's 
conclusion that the proposed operation of KNAF "would be appreciably 
more efficient in terms of frequency usage" was contrary to the record. 
Service to the "greatest population and area possible" can be achieved 
only by use of maximum permissible power. Obviously, the proposed 
operation of KNAF would not provide service to the "ereatest population 
and area possible" because the proposed operation would be with a 
power of only 1 kilowatt, one-fifth of the maximum power permissible 
on the channel (Br. 16). That a daytime only operation would supply 
less service than would an unlimited time operation is so readily 
apparent that further comment is unnecessary. In addition, the record 
establishes that the Commission gave absolutely no consideration to the 


"character of and existing service in the areas to be served." 


The Commission argues that appellant "ignores an essential 
parenthetical phrase" contained in Section 3.22(c) of the Commission's 
Rules, 47 CFR 3.22(c), when it contended that regional channels, such 
as that requested by Gillespie, are "designed and intended for use in 
metropolitan districts and large centers of population and the rural 
areas contiguous thereto" (Br. 16-17). It is respectfully submitted that 
the Commission's argument is not well founded. Appellant did not limit 
its discussion to metropolitan areas but always referred to ''a metro- 


politan district or large center of population.” 


The record does not support a conclusion that Fredericksburg is 


a “principal center of population" as used in Section 3.22(c). If the Com- 
mission had intended a county seat to be a center of population, it most 
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certainly would have so stated in its parenthetical explanation of Sec- 
tion 3.22(c). 


Contrary to the implication in the Commission's brief, appellant 
did not contend that a regional channel, such as that sought by Gillespie, 
cannot be assigned to a community which is neither a part of a metro- 
politan district or a large center of population. Although Lansing 
Broadcasting Co., 5 Pike & Fischer R.R. 48 (1949), cited by the Com- 
mission (Appellee Br. 17), does hold, at page 66, that "there was nothing 
to preclude it from assigning regional frequencies to communities not 
within metropolitan districts" (Appellee Br. 17), the decision also holds 


that, in each instance where regional channels have been assigned to 


small communities, "there have been compelling reasons which we con- 
sidered warranted a grant despite the failure of the proposals to fully 
comply with the recommendations of the standards." It is respectfully 
submitted that there are no compelling reasons present in this case to 
warrant a deviation from the provisions of Section 3.22(c) and the assign- 
ment of a regional channel to Fredericksburg, thereby making it impos- 
sible to utilize the channel in large nearby communities for which 
regional channels were created. 


In footnote 8 of its brief the Commission refers to "thirteen non- 
hearing grants by the Commission permitting stations on local channels 
in small communities such as Fredericksburg to terminate their only 
local nighttime service in order to extend their service by changing to 
a regional or clear channel with increased power" (Appellee Br. 9). 
That the Commission authorized the changes is neither significant nor 
controlling because the facts before the Commission in each instance 
are not known. Hanford Publishing Co., 3 Pike & Fischer R.R. 1281 
(1947), cited by the Commission (Appellee Br. 18, Fn 8), related to 
utilization of a regional channel in a community with a population of 
8,234 and not to a station seeking to suspend nighttime service. The 
Commission's decision in Vidalia Broadcasting Co., 8 Pike & Fischer 
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R.R. 1 (1952), which authorized an existing station to suspend nighttime 
operation, was supported by evidence of financial hardship and extensive 
testimony by representatives of the various charitable, civic, govern- 
mental and religious organizations of the community. No such evidence 
was submitted by Gillespie. Southern Indiana Broadcasters, Inc., 15 
Pike & Fischer R.R. 349 (1958), cited by the Commission (Appellee Br. 
18, Fn. 8), involved two mutually exclusive applications for regional 
stations in relatively small communities and did not involve a station 
seeking to suspend nighttime operation. Not one of the cases cited by 
the Commission supports its arguments. | 


Vv 


THE COMMISSION HAS FAILED TO SHOW THE BASIS 
FOR ITS CONCLUSION THAT THE CHANNEL VACATED 
BY KNAF WOULD STILL BE AVAILABLE FOR NIGHT- 
TIME SERVICE TO THE AREA IN THE EVENT THERE 
IS A DEMAND FOR THE SAME. 


It is significant that the Commission has failed to comment upon 
appellant's contention that the Commission's conclusion that "the 
frequency vacated by the applicant would still be available in the event 
there is a demand for the same" was not supported by the record and 


was arbitrary and capricious (Br. 17-18). 


VI 


THE COMMISSION HAS FAILED TO CONSIDER THE 
LOCATION OF AND OTHER SERVICES AVAILABLE 
TO THE AREAS WHICH WOULD GAIN SERVICE FROM 
THE PROPOSED OPERATION OF KNAF. 


Although the Commission submitted a counterstatement of the case 
(Appellee Br. 1-6), it failed to even mention anywhere in its brief the 
following most significant facts: (1) The areas which would gain 
primary service daytime from the proposed operation of KNAF lie from 
21.5 to 54 miles from Fredericksburg (R. 90); (2) The areas which would 


gain primary service daytime from the proposed operation of KNAF now 
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receive service from a minimum of 4 to a maximum of 15 standard 
broadcast stations (R. 110); (3) Substantial portions of the area which 
would gain primary service from the proposed operation of KNAF now 
receive primary service from stations much closer than KNAF (R. 90); 
(4) Portions of the area which would gain primary service from the 
proposed operation of KNAF lie within a few miles of San Antonio and 


Austin, the largest cities in the area (R. 90). 


Instead, the Commission set forth the immaterial and irrelevant 
facts that the distance between the transmitters of KRRV and KNAF is 
approximately 268 miles (Appellee Br. 9, 12), that Station WOAI, San 
Antonio, renders a groundwave signal of at least 1.7 millivolts per 
meter to the city of Fredericksburg (Appellee Br. 10, Fn 3), and that 
the residents of Fredericksburg may receive "secondary service night- 


time from other stations such as those in San Antonio, located approxi- 


mately 66 miles from Fredericksburg" (Appellee Br. Fn 3). 


The fact that the distance between the transmitters of KRRV and 
KNAF is 268 miles has absolutely no bearing upon the questions in issue. 


The fact that Station WOAI supplies a groundwave signal of 1.7 
millivolts per meter to the city of Fredericksburg is irrelevant and im- 
material. Section 3.182(a) of the Commission's Rules specifically 
requires a groundwave Signal of at least 2 millivolts per meter to pro- 
vide primary service to a community such as Fredericksburg with a 
population of 2,500 or greater. The Commission has consistently and 
uniformly applied the requirement. 


The record contains no evidence whatsoever that even one night- 
time secondary skywave service is provided to the city of Fredericks- 
burg. Gillespie voluntarily withdrew its offer of such evidence. (R. 
Tr. 22-23). It is respectfully submitted that the Commission's specula- 


tion concerning possible secondary service is erroneous. 
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vil 


THE COMMISSION HAS MISCONSTRUED APPELLANT" 'S 
ARGUMENTS CONCERNING THE NECESSITY FOR EVI- 
DENCE OF PROGRAM SERVICES. 

Appellant contended that the "record contains no evidence con- 
cerning the size and character of the communities and rural areas 
which would gain service from the proposed operation of KNAF and no 
evidence concerning the program service of other stations which serve 
the areas" (Br. 18), and that the situation is similar to that in cited 
cases which held that program services must be considered (Br. 18). 
The Commission counters with the argument that appellant is estopped 
from raising at this time the lack of program evidence because appel- 
lant's objection to Gillespie's exhibit containing program evidence had 
been sustained (Appellee Br. 25-26). The Commission underscored its 
argument that "Appellant mentioned the question for the first time when 
it filed its brief in this Court!.” (Appellee Br. 26). 


The Commission is correct when it states that "appellant vigor- 


ously objected to the 'programming' nature of the evidence (R. Tr. 50) 
and argued (R. Tr. 45) that the case was .. . frozen to evidence of an 
engineering nature only." (Appellee Br. 25-26). (Emphasis omitted). 
However, it is respectfully submitted that the Commission has miscon- 
strued appellant's argument on this point. : 


It is beyond dispute that the burden is upon the applicant to prove 
that the public interest, convenience and necessity would be served by a 
grant of its application. The following appears in Democrat Printing Co. 
v. Federal Communications Commission, 91 U.S. App. D.C. 72, 202 F. 
(2d) 298, relied upon so heavily by the Commission: 
"The Commission argues that even if the record 
is defective in this regard, it was incumbent upon 
KSEO, the station being ousted, to offer evidence on 


comparative need in the interference area. We are 
unable to accept this contention." 
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Johnston Broadcasting Co. v. Federal Communications Commission, 85 
U.S. App. D.C. 40, 175 F.(2d) 351, cited by the Commission (Appellee 
Br. 27), is not applicable as that case involved competing, mutually ex- 


clusive applicants and not problems of interference to an existing 


station. 


But the Commission contends that appellant is estopped because 
"Appellant mentioned the question for the first time when it filed its 
brief in this Court'" (Appellee Br. 26) (Emphasis deleted). If the bur- 
den was upon the appellant to seek an enlargement of the issues to per- 
mit consideration of evidence concerning program services, the Com- 
mission's argument would be sound. But here the burden was upon 
Gillespie, the applicant. Although the Hearing Examiner recessed the 
hearing to afford Gillespie the opportunity to request an enlargement of 
issues, Gillespie voluntarily decided not to submit such a request (R. 
Tr. 60-61). Counsel for Gillespie stated that "we feel the evidence 
aside from Gillespie Exhibit 2 is sufficient to warrant a finding that a 
grant of the Gillespie application would further the public interest, con- 
venience and necessity.” (R. Tr. 60). Gillespie took a calculated risk. 
Appellant is not now estopped from presenting to this Court for its con- 
sideration the absence of evidence essential to the required public 


interest determination. 


The Commission attempts to distinguish between the situations 
present here and in the Democrat Printing case, stating that "it is clear 
that this Court's ruling was based solely upon the fact that the Examiner 
had excluded and the Commission had viewed such evidence as irrelevant 
when sought to be introduced by one of the parties, a circumstance lack- 
ing in this case." (Appellee Br. 27, Fn 14). Here, as in Democrat 
Printing, program evidence offered by the applicant was rejected (R. 

Tr. 51). It is respectfully submitted that there is no significant differ - 
ence between the situations and that the Commission's contention is not 
well founded. 
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The most recent pronouncement on the problem of program evi- 
dence is Star of the Plains Broadcasting Co. v. Federal Communications 
Commission, _U.S. App. D.C. ___, 267 F.(2d) 629, which was cited by 
appellant (Br. 20). The Commission supports its contention that Star of 
the Plains is not applicable by emphasizing the fact that the case in- 
volved two mutually exclusive applications in two separate communities, 
one of which would cause interference to an existing station, KCCO 
(Appellee Br. 30). The Commission contends, in effect, that this Court 
held that evidence conc erning the program service of KCCO was required 
"to permit a determination as to the weight to be given the interference 
factor in evaluating the smaller community's need for a proposed first 
local service." (Appellee Br. 30-31). 


The following statement in Star of the Plains, quoted by appellant 
in its brief (Br. 20), conclusively proves that the Commission's inter- 


pretation of Star of the Plains is not sound: 


"Similarly, with respect to the interference a station 
at Slaton would cause KCCO, there is no evidence of 
the need for the KCCO service lost by interference, 
on the one hand, as against the need for the service 
proposed by the new facility, on the other. The 
necessity for such evidence, in determining the 
weight to be given interference resulting from a 
proposed station, was made evident by our decision 
in Democrat Printing Co. v. Federal Communica- 
tions Commission, 91 U.S. App. D.C. 72, 202 F.(2d) 
298." 


In addition, how can evidence of the program service of Station KCCO at 
Lawton, Oklahoma, aid in establishing the needs of Slaton, Texas, for 
radio service when the distance between Lawton and Slaton is over 200 


miles? The obvious answer further proves that the Commission has 


misinterpreted Star of the Plains. 


The Commission refers to "the remoteness of the (KRRV) inter- 
ference area from Sherman, and its geographical affinity to Fort Worth 
and Dallas" (Appellee Br. 31). But that argument is a two edged sword 
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because, as shown above, the area which Gillespie proposes to serve 
for the first time is remote from Fredericksburg and close to the major 
cities of San Antonio and Austin. If there is a presumption that appel- 
lant's KRRV does not provide a needed service to the area which it 
would no longer serve, because of objectionable interference, so also is 
there a presumption that Gillespie's proposed operation would not pro- 
vide a needed service to the areas close to San Antonio, Austin, and the 
other communities having their own stations. In addition, the Commis- 
sion has ignored the loss of nighttime service. 


: The Commission cites Albertson v. Federal Communications Com- 
mission, 100 U.S. App. D.C. 103, 243 F.(2d) 209, in support of its conten- 
tion that consideration of program services is not required. It is respect- 
fully submitted that the factual situations are substantially different. In 
the Albertson case, the Commission concluded that the interference which 
appellant's station would suffer was negligible. No such conclusion was 
made in this case by the Commission with respect to appellant's KRRV. 
In the Albertson case, no persons would lose their only primary service 
or local service, while some 135,000 persons would gain a nighttime 
transmission service. Here, the 3,854 residents of Fredericksburg would 
lose their only nighttime transmission and primary reception service, 
and an additional 398 persons residing in rural areas contiguous to 
Fredericksburg would lose their only local and their second nighttime 
primary service. In the Albertson case, only 9,468 persons in an area 
of 66.32 square miles would lose service.® Here, 23,009 persons in an 
area of 1,206 square miles would lose service from appellant's KRRV 
(R. 99). In addition, the issues in the Albertson case included an:issue 


relatins to tae program service proposed. Here, there was no such issue. 


The Albertson case did not prevent this Court from holding in Star 
of the Plains that evidence concerning the program service of Station 


KCCO, the station which would suffer interference, must be considered. 


6 Obtained from the Commission's decision, The Jet Broadcasting Company, 
Inc., 11 Pike & Fischer R.R. 1074 (1955), at page 1076. 
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In Star of the Plains, 10,308 persons in an area of 1,050 square miles 
would lose service from KCCO. q Surely if this Court believed program 
evidence was required where 10,308 persons would lose service, pro- 
gram evidence is required when 23,632 persons would lose service from 
appellant's KRRV and 4,252 persons would lose service from Gillespie's 
KNAF. 


The Commission also relies upon Interstate Broadcasting Co., 
Inc. v. Federal Communications Commission, _U.S, App. D.C. __, 
265 F.(2d) 598, to support its contention that "evidence relating to pro- 
gramming service either to the interference area or to the area pro- 
posed to be served by the new service" is not required. It is respect- 
fully submitted that Interstate lends no support to the Commission's 


contentions. 


It is respectfully submitted that evidence concerning program 


service was required in order for the applicant to sustain the burden of 


proof required by Section 3.24(b) of the Commission's Rules. 


Vill 


GILLESPIE'S REQUEST THAT THE COMMISSION CONSIDER 
THE QUESTION OF WHETHER THE COMMISSION HAS 
AUTHORITY TO DENY AN APPLICATION SEEKING TO 
MODIFY AN EXISTING OPERATION IS NOT PROPERLY 
BEFORE THIS COURT AND IS NOT WELL FOUNDED. 


The first section of Gillespie's brief (Intervenor Br. 2-4) consists 
of arguments similar to those of the Commission which have been dis- 
cussed at some length above. Therefore, the following discussion will 
be devoted to the remainder of Gillespie's arguments. 


Gillespie requests this Court to "consider the question of whether 
the Commission has any authority to deny an application for one class 


of standard broadcast station merely because the applicant will relinquish 


‘ Obtained from the Commission's decision, Plainview Radio, 15 Pike & 
Fischer R.R. 363, at page 368. 
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a different operation on another class of standard broadcast station in 
the same community, which will thereupon become available for assign- 
ment to any other qualified applicant" (Intervenor Br. 5). Gillespie 
"submits that in such a situation the Commission has no power to make 
the incidental and voluntary relinquishment of one type of operation the 
ground for denial of an otherwise acceptable application for another.” 


Appellant respectfully submits that the question posed by Gillespie 
is not properly before the Court. But if it is, it is submitted that the 


Commission, the party most interested in such a question, should be 


afforded the opportunity to express its views and that additional briefs 


should be ordered by the Court. 


Although appellant submits that the question posed by Gillespie is 
not properly before the Court, the following brief discussion will prove 


that further consideration of the question is not warranted. 


Gillespie overlooks the public interest, convenience and necessity 
requirements. Sections 303(a), (b) and (c) of the Communications Act of 
1934, as amended, 47 USC 303(a), (b) and (c), gives the Commission 
ample authority to classify radio stations in a manner which will serve 
the public interest, convenience and necessity. The Commission, if it so 
desires, may modify its rules to (a) eliminate the establishment of addi- 
tional daytime only stations such as that requested by Gillespie, (b) re- 
quire an applicant for a daytime only station to prove that the frequency 
specified may not be used at night in the community or area, (c) require 
an applicant for a daytime only station to prove that the community and 
area sought to be served already has a nighttime transmission service 
and a nighttime primary reception service, or (d) require an applicant 
for a daytime only station to prove that a frequency for unlimited time 
operation in the community is not available. Sooner or later the Com- 
mission will adopt one or more of these rules to prevent further waste 


of precious spectrum by obviously inefficient daytime only operations. 
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Section 309(a) of the Communications Act of 1934, as amended, 
47 USC 309(a), provides as follows: : 
"(a) If upon examination of any application provided 

for in Section 308 the Commission shall find that 

public interest, convenience, and necessity would 

be served by the granting thereof, it shall grant 

such application." 
In order to make the determination required by Section 309(a), the 
Commission must consider the needs of the community and area pro- 
posed to be served. If the Commission finds a need for nighttime serv- 
ice and the applicant proposes daytime only operation, the Commission 
may lawfully conclude that the public interest, convenience and neces- 


sity would not be served by a grant of the daytime only operation. 


Once a station is in operation, its frequency, power and hours of 
operation are not fixed forever after. Section 316(a) of the Communica- 
tions Act of 1934, as amended, 47 USC 316(a), grants the Commission 
authority to modify the assignment of an existing station. If the Com- 
mission may modify the license of an existing station, obviously it has 
the authority to consider the public interest aspects of an application 


which proposes a less desirable or necessary operation. 


Not one of the cases cited by Gillespie supports its basic argu- 
ment. Grand Haven Broadcasting Co., supra, cited by Gillespie (Inter- 
venor Br. 6, 7, 11), merely was a statement of policy and procedure 
followed by the Commission in 1949 and 1950. Ina case involving a 
number of applications for modified assignments in the Philadelphia 
area, the Commission, in 1947, directed a number of applicants and 
stations to show cause why facilities other than those requested in their 
pending applications should not be authorized. WOAX, Inc. (WTNJ), 

4 Pike & Fischer R.R. 344. In Beaumont Broadcasting Corp. v. Federal 
Communications Commission, 91 U.S. App. D.C. 111, 202 F.(2d) 306 
(1952), this Court directed the Commission to consider possible opera- 


tion in a manner other than proposed by an applicant. Logansport 


24 


Broadcasting Corp. v. United States, 93 U.S. App. D.C. 342, 210 F.(2d) 
24 (1954), cited by Gillespie, specifically approved the allocation or 
assignment of channels and frequencies to specific communities even 
though there were no applications pending. If the Commission has such 
authority in the absence of applications, most assuredly it has authority 
to deny a daytime only application for a community which has no night- 


time service. 


But even if Gillespie had correctly interpreted and applied the 
cases it cited, the answer to the question it has posed must be adverse 
to Gillespie because two of the basic assumptions or premises are 
erroneous. First, there has been no showing that the present unlimited 
time frequency of KNAF would be available for further use in the area. 
It. is significant that both the Commission and Gillespie failed to com- 
ment in their briefs upon appellant's contention that ''The record does 
not support the conclusion that the channel vacated by KNAF would still 
be available for nighttime service to the area in the event there is a 
demand for the same." (Br. 17-18). In addition, the contention that the 


Commission has not allocated or assigned standard broadcast frequencies 


other than by action on applications has been proven in the discussion 
above to be erroneous. 


CONCLUSION 


Wherefore, for the reasons set forth above and in appellant's brief, 
it is respectfully requested that the relief requested be granted. 


Respectfully submitted, 
ROBERT M. BOOTH, JR. 


934 Bowen Building 
Washington 5, D. C. 
| Attorney for Appellant 
Red River Valley Broadcasting 
Corporation 


November 12, 1959 


SUPPLEMENT A 


Communications Act of 1934, as amended, 47 USC ig 
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8 303. GENERAL POWERS OF THE COMMISSION 


Except as otherwise provided in this Act, the Com- 
mission from time to time, as public convenience, 


interest, or necessity requires shall - 
(a) Classify radio stations; 


(b) Prescribe the nature of the service to be 
rendered by each class of licensed stations 
and each station within any class; 


(c) Assign bands of frequencies to the various 
classes of stations, and assign frequencies for 
each individual station and determine the power 
which each station shall use and the time easing 
which it may operate; 


APPLICATIONS FOR LICENSES; CONDITION IN 
LICENSE FOR FOREIGN COMMUNICATION 


All applications for station licenses, or modi- 
fications or renewals thereof, shall set forth such 
facts as the Commission by regulation may pre- 
scribe as to the citizenship, character, and 
financial, technical, and other qualifications of 
the applicant to operate the station; the owner- 
ship and location of the proposed station and of 
the stations, if any, with which it is proposed to 
communicate; the frequencies and the power 
desired to be used; the hours of the day or other 
periods of time during which it is proposed to 
operate the station; the purposes for which the 
station is to be used; and such other information 
as it may require. The Commission, at any 
time after the filing of such original application 
and during the term of any such license, may 
require from an applicant or licensee further 
written statements of fact to enable it to deter- 
mine whether such original application should 
be granted or denied or such license revoked. 
Such application and/or such statement of fact 
shall be signed by the applicant and/or licensee 
under oath or affirmation. 


A-2 


MODIFICATION BY COMMISSION OF CON- 
STRUCTION PERMITS OR LICENSES 


Any station license or construction permit may 
be modified by the Commission either for a 
limited time or for the duration of the term 
thereof, if in the judgment of the Commission 
such action will promote the public interest, 
convenience, and necessity, or the provisions 
of this Act or of any treaty ratified by the 
United States will be more fully complied with. 
No such order of modification shall become 
final until the holder of the license or permit 
shall have been notified in writing of the 
proposed action and the grounds and reasons 
therefor, and shall have been given reasonable 
opportunity, in no event less than thirty days, 
to show cause by public hearing, if requested, 
why such order of modification should not is- 
sue: Provided, that where safety of life or 
property is involved, the Commission may by 
order provide for a shorter period of notice. 


Rules and Regulations of the Federal Communications Commission 


Section 3.24. Broadcast facilities; showing required - 
An authorization for a new standard broadcast 
station or increase in facilities of an existing 
station will be issued only after a satisfactory 
showing has been made in regard to the follow- 
ing, among others: 


That objectionable interference will not be 

cause to existing stations or that if interference 
will be caused the need for the proposed service 
outweighs the need for the service which will be 
lost by reason of such interference. That the 
proposed station will not suffer interference to 
such an extent that its service would be reduced 

to an unsatisfactory degree. (For determining 
objectionable interference, see 83.182 and 3.186). 
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UNITED STATES COURT OF APPEALS 
For the District of Columbia Circuit 


No. 14, 948 


RED RIVER VALLEY BROADCASTING CORPORATION, 
Appellant, 

Z : 

FEDERAL COMMUNICATIONS COMMISSION, 
Appellee, 

GILLESPIE BROADCASTING COMPANY, | 


Intervenor. 


Appeal from a Decision and Crder of the 
Federal Communications Commission 


BRIEF FOR INTERVENOR 


COUNTERSTATEMENT OF THE CASE 


The material facts leading to the appeal are correctly summar- 


ized in the Counterstatement contained in Appellee's brief. 


SUMMARY OF ARGUMENT 


1. The Commission's decision that it was in the public interest to 
grant Intervenor's application for expansion of the daytime coverage of 
station KNAF despite the interference which would thereby be caused 
to Appellant's station KRRV was supported by substantial evidence in the 
record and was fully consistent with applicable statutory standards and 
§ 3. 24 (b) of the Commission's Rules. To the extent that the Commission 
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may have failed to consider any relevant evidence, its error was pre- 


judicial to Intervenor rather than to Appellant. At any rate, Appellant, 
having failed to offer evidence on its own behalf and having acquiesced 
in a decision based entirely on that offered by Intervenor, cannot now be 


heard to complain that the record before the Commission was deficient. 


2. At Appellant's request the Commission considered and weighed 
the possible effect on its decision of the cessation of KNAF's limited 
nighttime broadcasts. Even if it had refused to do so, however, the 
termination of KNAF's full-time operation would not have been a valid 
ground for denying Intervenor's application, since the Commission has 
“no authority to deny an application for one class of standard broadcast 
station on the sole ground that the applicant would as a result surrender 
its license for a different class of station in the same commuhity, at 
least where the frequency being relinquished will remain available for 


assignment to new applicants if a demand for it arises. 


ARGUMENT 


Appellee's brief presents a perfectly adequate defense of the Com- 
mission's action of September 4, 1958, as modified and reaffirmed on 
January 8, 1959, granting Intervenor's long-pending application for im- 
provement of the daytime broadcast :coverage of standard broadcast 
station KNAF. Accordingly, Intervenor will not impose upon the Court 
_ by recanvassing the matters discussed therein. Instead, this brief will 


be confined to points not covered by Appellee. 


I. 
The Commission's decision to grant Intervenor's application was 
_ based on undisputed evidence showing that such action would enable 
_ Station KNAF, the only standard broadcast station in Fredericksburg, 
the county seat of Gillespie County, Texas, to effect a fivefold increase 
in its daytime coverage and bring its broadcasts for the first time to 


some 50,000 additional persons residing in the rural regions immediately 


ee “aod. be Care 


3 


surrounding Fredericksburg. The Commission found that this decided 
improvement in KNAF's daytime service area outweighed the limited 
interference {to some 23,000 persons who comprise only about 3% of its 
total listening audience) which would affect the transmissions of Appel- 
lant's station KRRV on the extreme southern edge of KRRV's extensive 
service area some 90 miles from the station's transmitter. Thus the 
Commission made the finding required by $3.24 (b) (2) of its Rules, 

47 CFR 3.24 (b) (2), which stipulates that an application for a new station 
or for an increase in the facilities of an existing station which will 
cause interference to the recognized service areas of an existing station 
will be granted only where it appears that "the need for the proposed 
service outweighs the need for the service which will be lost by reason 
of such interference" (emphasis supplied). 


In making the necessary determination under 8 3.24 (b) (2) of its 
rules, the Commission originally was of the view that the fact that a grant 


of Intervenor's application would require suspension of KNAF's fulltime 


broadcasts on another frequency in the same city "was not a possible 
basis for denial of the application" (R. 237). On reconsideration, how- 
ever, the Commission modified its decision, at Appellant's request, so 
as to consider and weigh the extent and nature of KNAF's limited night- 
time service. In view of evidence — again undisputed — showing that 
reception of KNAF's nighttime broadcasts was restricted by interference 
from other stations to only a handful of potential listeners, the Commis- 
sion quite properly concluded that the cessation of this inefficient night - 
time service was not a sufficiently adverse circumstance to warrant re- 
jection of KNAF's application for greatly improved daytime coverage. 


All of the evidence considered by the Commission, both in its 
original decision and on rehearing, was tendered by Intervenor, and its 
accuracy was not contested. The only evidentiary ruling in dispute at 
the hearing, if incorrect, devolved to the detriment of Intervenor and 
the benefit of Appellant. This ruling related to the rejection by the Hear- 
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ing Examiner (R.51), affirmed by the Commission on review (R. 233), of 
an exhibit offered by Intervenor (R. 102-109) which, if admitted, would 
have tended to show a close social, economic, and political community of 
interests between the city of Fredericksburg and the population residing 
in the surrounding rural areas to which KNAF's broadcasts would be 
brought for the first time by a grant of its application for improved day- 
time coverage. If this evidence had been received by the Commission, 

it would have lent additional support to its finding that the public interest 
warranted the proposed extension of KNAF's daytime broadcasts even 
though interference would occur to a substantially smaller number of 
the potential audience of Appellant's station KRRV. 


At no point in the proceeding did Appellant request the Commission 
to consider any evidence other than that adduced by Intervenor in support 
of its application. Appellant offered no evidence in its own behalf to 
show either a need for its own program service in the distant area which 
would be subjected to interference or a lack of need for KNAF's greatly 
increased daytime coverage in the rural regions immediately surround- 
ing Fredericksburg. This court has onseveral occasions recognized the 
salutary principle that in contested proceedings the Commission "is 
entitled to assume that . . . the parties will urge, each in his own behalf, 
the substantial points of preference," Johnston Broadcasting Co. v. 
Federal Communications Commission, 85 App. D.C. 40, 46, 175 F.2d 


351, 357 (1949); Sacramento Broadcasters, Inc. v. Federal Communica- 
tions Commission, 98 App. D.C. 394, 236 F.2d 689 (1956). Having failed 


to advance any evidence of its own or to object to a resolution of the 


proceeding on the basis of the showing made by Intervenor, Appellant is 
foreclosed by 8405 of the Communications Act from-contending at this 
stage of the proceeding that the Commission should have considered 
evidence which Appellant never offered. O'Neill Broadcasting Co. v. 
Federal Communications Commission, 100 App. D.C. 38, 241 F.2d 443 
(1956); Democrat Printing Co. Vv. Federal Communications Commission, 
91 App. D.C. 72, 202 F.2d 298 (1952). 


I. 

In response to Appellant's petition for peconsideralion: the Com- 
mission agreed that the fact that the new facilities sought by Intervenor 
would incidentally require relinquishment of KNAF's fulltime broadcast 
operation on a different frequency at lower power "should be considered 
and weighed" as a possible ground for denial of Intervenor's application 
(R. 286). In opposition to Appellant's request for reconsideration, on the 

| other hand, Intervenor had urged (R. 259-260) that the voluntary cessation 
| of nighttime broadcasts by KNAF would not in any event constitute a 
ps basis for the Commission's denial of its application for new and 
proved daytime service on a different frequency. | 


This court need not reach the question thus posed by the Commis- 

ion's ruling on rehearing unless it should find that the record is lacking 
substantial evidence to support the Commission's conclusion that, on 
2: e merits, KNAF's negligible nighttime operation was not sufficiently 


ignificant in any event to preclude a grant of its application. In the 
event that this court s should so find, however, | Intervenor respectfully 
requests | “equests that it. it. consider the question of whether the Commission has 
any authority | to deny an application for one class of standard broadcast 
station merely because the applicant will relinquish a different operation 
on “another class of standard broadcast station in the same community, 


which will thereupon become available for assignment to any other ‘quali- 
fied applicant. Intervenor eabenate uae in such a situation the Commis- 
————_—_— oor" 


of one type of operation the ground for. denial of an-ctherwise-aeceptable 
application for another. 


The question apparently has not previously been before this court. 


Its resolution depends upon the proper eerneeees of § 307 (b) of the 
Communications Act, which enjoins that 


© | In considering applications for licenses, and 
modification and renewals thereof, when and inso- 
far as there is demand for the same, the Commis- 
sion should make such distribution of licenses, fre- 
quencies, hours of operation, and of power among 
the several States and communities as to provide 
a fair, efficient, and equitable distribution d radio 
service to each of the same.” 47 U.S.C. 307 (b). 

Section 307 (b) confers upon the Commission the duty to base its 
choice between conflicting proposals, where only one may be granted, on 
a comparison of the relative public need for each of the proposed new 
services. Typically, $307(b) comes into play when the Commission is 
confronted with two or more applications for use of the same frequency 
which "would cause mutually destructive interference," Federal Com- 
munications Commission v. Allentown Broadcasting Corp., 349 U.S. 359 
(1955), and hence cannot all be granted. "The test provided in § 307 (b) 
does not come into operation except ' insofar as there is a demand’ for 
frequencies where a conflict in demand exists." Grand Haven Broad- 
casting Co., 4 Pike & Fischer, Radio Regulation * 1313, 1322 d (1950). 

In such situations, the Commission must weigh the nature and extent of 

the service proposed by each applicant and enter a finding of comparative 
need. See Radio Cincinnati v. Federal Communications Commission, 

85 App. D.C 292, 177 F.2d 92 (1949); cf. Huntington Broadcasting Company 
v. Federal Communications Commission, 89 App. D.C. 222, 192 F.2d 33 
(1951). 


When the conflict between such applications disappears, however, 


| the need for a choice under § 307(b) becomes moot. See Interstate Broad- 


| casting Co., Inc. v. Federal Communications Commission, __ App. D.C. 
_, 265 F.2d 598, 600 (1959). Indeed, that is what happened in the pre- 
sent case, which initially involved conflicting applications by Intervenor 


} 
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and another applicant for the same frequency at different locations (R. 69). 


Although § 307 (b) of the Act normally applies only to situations 


where two or more applications for mutually exclusive authorizations 
Raa ine heat a oe 
Hereafter cited as "R.R." 
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are pending before it, this court has held that the "demand" provision 

of this section does not restrict the Commission's authority, under § 303 

of the Act, to determine the location of classes of stations or individual sta- 
tions..and,:.in:.aid.of-these determinations, to make such rules of general 
applicability as it deems proper. Logansport Broadcasting Corp. v. 

United States, 93 App. D.C. 342, 344, 210 F.2d 24, 26-27 (1954). Logans- 
port held that the Commission may, consistently with the provisions of 

§ 307 (b), make advance distribution of television frequencies to individual 


cities even though no applications for assignment of the channels thus 


reserved are pending. 


No such national allocation table has been promulgated by the Com- 
mission for standard broadcast stations. Instead, the Commission has 
confined the allocation of such stations entirely to the licensing process. 
In so doing, it has never asserted the right to deny an uncontested appli- 
cation on the ground that use of a different frequency might result in a 
better allocation. Indeed, it has specifically disclaimed authority thus 
indirectly to force applicants to accept assignments for which there is 
no demand. Grand Haven Broadcasting Co., 4 R.R. 1313, 1322 b-c (1950). 


The question of the extent to which 8307 (b) may apply to a single 
application for change in the facilities of an existing station has been 
considered by the Commission on several occasions, but with differing 
and inconsistent results. In Coeur d'Alene Broadcasting Co., 3 R.R. 
1337 (1947), the Commission denied a petition for reconsideration of a 
grant by which it authorized a standard broadcast station to change its 
location from Coeur d' Alene, Idaho to Spokane, Washington. The petitioner 
had contended that 8 307 (b) required denial of the application because its 
effect would be to deprive Coeur d'Alene of its only local broadcast 
station merely to add an additional radio station to the already well- 
served community of Spokane. The Commission discussed and rejected 


this contention in the following language: 
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"In the supplement to its petition, petitioner claims 
that the action of the Commission in granting the 
application to move Station KVNI from Coeur d' Alene, 
Idaho, to Spokane, Washington, contravenes Section 
307 (b) of the Communications Act of 1934, as 
amended, in that it involves the removal of the 
only station in Coeur d'Alene and adds a sixth sta- 
tion in Spokane. . . There is a serious question 
as to the standing of petitioner to raise this con- 
tention. However, in any event, it is plain that the 
grant of the application to move Station KVNI does 
not contravene Section 307 (b), which provides: 


In considering applications for licenses, and 
modifications and renewals thereof, when and 
insofar as there is demand for the same, the 
Commission shall make such distribution of 
licenses, frequencies, hours of operation, and 
of power among the several States and com- 
munities as to provide a fair, efficient, and 
equitable distribution of radio service to 
each of the same. (underscoring supplied). 


The underscored words are the key to the section, 
and in the absence of conflicting demands by appli- 
cants for different communities, Section 307 (b) is 
no bar to the action taken. Thus, the licensee of 
Station KVNI could, if it had so desired, have re- 
linquished its license to operate a station in Coeur 
d' Alene and then have filed an application for a new 
station to operate in Spokane. If it had done so, 
thus seeking its objective in two steps, the inap- 
plicability of Section 307 (b) would be obvious. The 
fact that the licensee of Station KVNI sought its 
objective in one step could not change the result 
as far as the applicability of Section 307 (b) is 
concerned. . ." (3 R.R. 1337 at 1339). 


When the Coeur d'Alene case was decided, the Commission had 
before it a similar application by radio station WDZ to change location 
from Tuscola, Dlinois, a small city to which it had been licensed for 


many years, to Decatur, Illinois. In its final decision granting the sta- 


tion move, released two years after the Coeur d' Alene holding, the 


Commission made findings on the populations which would lose and gain 
service by the move and granted the application without reference to 


9 


§ 307(b). WDZ Broadcasting Company, 4R.R 302 (1949). In a dissent, 
Chairman Coy argued that the Commission's decision should have ap- 
plied the principles of 8307(b). Coy argued that 
| , Applications for the move of a station from 

one community to another must be considered in 

light of the requirements of Section 307 (b). Such 

applications are, in effect, alternative requests, 

one for a new license to operate in a new commun- 

ity and another for authority to continue operation 

at the existing location. However, if the applicant 

indicates that it would surrender its license to op- 

erate if the move were not authorized, there would 

not be a ‘demand’ for a station in the two commun- 

ities. WDZ Broadcasting Company has not indicated 

that it would surrender its license in the event its 

application is denied. . . We have, therefore, a 

clear case of demand for the station in the two com- 

munities within the meaning of 8 307 (b).” (4 R.R. 

302 at 315-316) 


Two years later, Chairman Coy's dissent became the majority 
holding on a similar question in Ark-Valley Broadcasting Co., Inc., 
7 R.R 77 (1951), where the Commission stated that 8 307 (b) of the Act 
does apply to requests to move a station from one community to another 
even though conflicting applications for operation in both communities 
are not pending. The Commission in effect overruled its earlier 
holding in Coeur’ dAlene, stating that an applicant seeking to 
change station location "in effect proposes to serve two different com- 
munities and, as in proceedings involving mutually exclusive applica- 
tions for different communities, it is necessary to make a selection 
between the two, giving consideration to Section 307 (b),"" Ark-Valley 
Broadcasting Co., 7R.R. 77 at 79 (underscoring added). 


Intervenor submits that the Commission's decision in Ark-Valley, 
if it is a correct interpretation of the statute at all, can only be justified 
on the ground that the situation there presented (and always presented 
where one station seeks to change its location to another nearby com- 


munity) actually involved mutually exclusive proposals for use of the 
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same frequency. Since the Commission's authority under 8307 (b) must, 
as this court held in Logansport, be read in conjunction with and so as 
not to restrict its general duty to foster the best possible allocation of 
available frequencies, its decision in Ark-Valley appears to be support- 
able on the ground that a grant of authority to an existing station to move 
toa nearby larger community effectively deletes the frequency involved 
from further use in the smaller community because of the mutually de- 
structive interference which would occur if an attempt were made by 
some other applicant to continue or revive the radio service being 


moved. 


Similarly, situations such as that presented in Hall v. Federal Com- 
munications Commission, 99 App. D.C. 86, 237 F.2d 567 (1956), cited by 
Appellant (Br. pp. 6, 10), in effect involve mutually exclusive proposals. 
In that case, the question was whether a requested modification of the 
facilities of an existing television station to change transmitter location 
was contrary to the public interest because the move would curtail the 
existing service of the applicant. Since only one channel was involved, 
authorization of the operation from the new site would have permanently 
prevented use of the same frequency in the future from the old site. 
Hence a question of frequency allocations was present, for by allowing 
the modification the Commission would ipso facto preclude operation 
thereafter by anyone on the same frequency from the site being relin- 
quished. 


The situation presented in this appeal is significantly different 
from that before the Commission in such cases as Ark-Valley and Hall. 
This is so because the Commission's grant of Intervenor's application to 
change frequency at Fredericksburg in no way precluded continuation of 
fulltime operation in the same city on KNAF's former frequency by any 


other qualified applicant who chose to apply for that frequency.* Neither 


* The Commission's order on rehearing stated expressly that "the frequency 
vacated by the applicant would still be available for nighttime service to the area 
in the event there is demand for the same." (R. 287). 
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§ 307 (b) nor § 303 of the Communications Act warrants denial of a request 
for the voluntary relinquishment of one class of station by a licensee in 
order to obtain a new and different assignment solely because the former 
assignment will no longer be utilized by that licensee after the change. 
The Commission's authority is confined to the allocation of broadcast 
frequencies and to their licensing upon receipt of applications. Absent 
either a question of allocations or conflicting demands for the same li- 
cense, 8307 (b) of the Act is not relevant to the Commission's determin- 


ations.* 


The soundness of the foregoing interpretation of the Act is con- 


firmed by the anomalous and unfair situation which would be created 
were the law otherwise. There can be no dispute that, if no standard 
broadcast station existed in Fredericksburg, Intervenor could have filed 
an application for a new daytime station on 910 kc, even though a full- 
time operation on 1340 ke with lower power would also have been tech- 
nically possible. In such a situation, the only question before the Com- 
mission would have been whether the need for the service from the new 
daytime operation outweighed the need for any service which would have 
been lost to Appellant's station KRRV through interference. The Com- 
mission would not and could not have denied such an application on the 
ground that Intervenor should have applied for a different frequency. 


Grand Haven Broadcasting Co., 4 R.R. 1313, 1322 b-c. | 


Similarly, KNAF would have had every right to surrender its li- 
cense for the fulltime operation of KNAF and then apply for the new day- 
time authorization. In that event, its earlier relinquishment of the full- 
time authorization would not have constituted a circumstance relevant 


to the Commission's action upon its new application. To hold otherwise 


"in Vidalia Broadcasting Co., 8 R.R. 1 (1952), the Cain asign ordered a 
hearing on an application by a fulltime station to change to daytime only operation, 
purportedly under the authority of 8307(b), and weighed the loss of the nighttime 
service involved against the increased daytime service which would be made pos- 
sible. The applicant in that case, however, apparently never questioned the Com- 
mission's authority to order the hearing, and since the application was ultimately 
granted no appeal was taken. 
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would be to introduce into the Commission's deliberations on broadcast 
applications a common carrier concept alien to the statutory scheme, 
The broadcasting industry is open to anyone who possesses the requisite 
statutory qualifications, and radio and television licensees are left to 
"survive or succumb according to [their] ability to make [their] pro- 
grams attractive to the public.” The Supreme Court has emphasized 
that 
"In contradistinction to communication by tele- 
phone and telegraph, which the Communications 
Act recognizes as a common carrier activity 
and regulates accordingly in analogy to the re- 
gulation of rail and other carriers by the Inter- 
state Commerce Commission, the Act recognizes 
that broadcasters are not common carriers and 
are not to be dealt with as such. Thus the Act 
recognizes that the field of broadcasting is one 
of free competition."" Federal Communications 
Commission v. Sanders Bros., 309 U.S. 470, 
474-5 (1939). 

The foregoing is not to say that a licensee of the Commission does 
not have obligations to serve the public as long as it holds its authoriza- 
tion. On the contrary, the Commission's rules impose upon licensees 
of standard broadcast stations the duty to maintain a minimum broad- 
cast schedule, to carry a well-balanced program format, to submit 
periodic reports, and soon. However, if the licensee has, during the 
life of his authorization, faithfully discharged his responsibilities under 
the Commission's rules, no opprobrium can or should attach to his 


voluntary relinquishment of his license at any time. 


Since the Commission has no statutory warrant to consider ad- 


versely against an applicant for a new station the fact that he has volun- 


tarily surrendered a license for a different operation in the past, it 
follows that it may not assert such a sanction indirectly merely because 
an existing licensee, such as Intervenor here, attempts to do in one step 
what it has every right to do intwo. Yet it is clear that such a result 
would follow if the Commission had authority to premise the denial of 
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applications for new facilities by existing licensees on the ground — not 
that the proposed new operation would not be in the public interest — but 
that it would be less so than a different operation which the licensee is 
incidentally relinquishing and which will remain available for use by any 
other qualified applicant "when and insofar as there is demand for the 
same," 47 U.S.C. 8 307 (b). 


Despite the intimation to the contrary in the dissenting opinion in 


the WDZ case, it would be a harsh rule indeed which allowed existing 
licensees to apply for different operating assignments only at the price 
of a prior surrender of their present authorizations. It would be wholly 
unreasonable for the Commission to require a radio station such as 
KNAF, which has served the Fredericksburg area continuously since 
1947, to terminate its broadcast operations entirely merely in order to 
receive the identical consideration from the Commission on its applica- 
tion for a new daytime station that would be accorded a stranger to the 
community not previously associated with broadcasting. Such a require- 
ment would be as inimical to the public interest as it would be prejudicial 
to KNAF, since it would bring about a wholly unnecessary interruption 


of existing service. 


Moreover, it would be unrealistic and inaccurate to say that, in 
situations such as the present case, there is a ‘demand’ for the frequency 
being relinquished merely because the applicant makes cessation of its 
present operation conditional on a grant of his new proposal. By apply- 
ing for a Construction Permit for a new and different class of station, 
an existing licensee in effect tenders its present author ization to the 
Commission for cancellation, contingent only on a grant of its new appli- 


* * 
cation. 


‘ Presumably a recognition of this principle underlies the Commission's 
recent policy of granting, routinely and without hearing, applications for change 
in operation from fulltime to daytime operation by the only stations in small com- 
munities which are remotely located and hence receive only secondary broadcast 
service at night. A list of such recent grants appears in the record as an attach- 
ment to one of Intervenor's pleadings before the Commission (R. 155). 
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For the foregoing reasons, Intervenor respectfully submits that 
the Commission had no authority in any event to take into account KNAF's 


former operation in passing upon the question of whether its proposed 


hew application would serve the public interest. 


CONCLUSION 


For the reasons stated in Appellee's brief and the additional 
reasons contained herein, the Commission's opinion and order should be 
affirmed. 

Respectfully submitted, 


Reed T. Rollo 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 14,948 


RED RIVER VALLEY BROADCASTING CORPORATION, 


Appellant, 
i, 


FEDERAL COMMUNICATIONS COMMISSION, 


Appellee, 
GILLESPIE BROADCASTING COMPANY é 


Intervenor. 


APPEAL FROM A DECISION AND ORDER OF THE) 
FEDERAL COMMUNICATIONS COMMISSION 


PETITION FOR REHEARING 


Red River Valley Broadcasting Corporation respectfully petitions 
for rehearing pursuant to Rule 26 and specifically requests reargument, 
preferably before the Court en banc; in the alternative, appellant respect- 
fully requests that the opinion of December 10, 1959, be set aside and 
that a revised opinion reversing and remanding the case to the Federal 
Communications Commission be issued. | , 


In support whereof, the following is submitted. 


I. 
THE COMMISSION, BOTH IN ITS BRIEF AND ORAL 
ARGUMENT, RELIED UPON FACTS NOT CON TAINED 
IN OR SUPPORTED BY THE RECORD. 
It is fundamental that facts cited and relied upon must be con- 
tained in and supported by the record. 


Throughout this proceeding, appellant has contended that the facts 


of record do not support the Commission's decision that the public in- 


terest, convenience and necessity will be served by a grant of inter- 
venor’s application. The Commission apparently agreed because it 
attempted to bolster up its decision by referring, both in its brief and 
oral argument, to and relying upon facts not in the record. Some of the 


facts not in the record appear in the Court's opinion. 


Attached hereto and made a part hereof as Appendix A is an af'fi- 
davit of counsel for appellant prepared immediately after oral argument 
before the Court.} 


A. The Commission's Use Of A Map During Oral 
Argument Which Depicted Facts Not Contained 
In The Hearing Record And Without Affording 
Counsel For Appellant The Opportunity To See 
And Inspect The Map Prior To Oral Argument 


Was Most Prejudicial to Appellant. 

During oral argument, counsel for the Commission exhibited to 
the Court a large map of the State of Texas upon which was shown the 
location of the cities of Sherman and Fredericksburg, what is under- 
stood to have been the metropolitan districts of Dallas and Fort Worth, 
and a shaded area reported to be the areas within which appellant's 
station KRRV would receive objectionable interference from inter- 
venor’s proposed operation. No even remotely similar map is con- 
tained in the hearing record. The source and accuracy of the showing 
of the metropolitan districts of Dallas and Forth Worth are not known. 
ee a an 


: The affidavit was prepared because no transcript was made of the oral 
argument. 
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The showing of the area within which appellant's station KRRV would 
suffer objectionable interference upon so large a map and without show- 
ing other pertinent facts, such as the areas which now are and which 
would be served by intervenor's station KNAF, had the practical effect 


of creating an illusion which greatly minimized the severity of the 


interference to intervenor's station. The use of the map was highly 


prejudicial to appellant. 


The Commission has consistently refused to permit the use of 
such maps in oral argument before it. Chairman Doerfer and others 
have gone so far as to object to use of reproductions of maps received 
in evidence and part of the hearing record” The refusal of counsel for 
the Commission to permit counsel for appellant to inspect the map 


prior to oral argument was improper. 


Use of the map in itself is sufficient reason for requiring re- 
argument. But other facts not contained in the hearing record were 


relied upon by the Commission during oral argument. 


B. The Commission's Discussion Of Facts Contained 
In A Document Not Received In Evidence Was 


Prejudicial To Appellant. | 
During oral argument counsel for the Commission recited facts 


concerning Fredericksburg and surrounding areas which are contained 


only in Gillespie Exhibit No. 2 which was not received in evidence. 3/4 


: Attached hereto, as Appendix B, is an excerpt from a discussion of the use 
of maps and charts during oral argument before the Commission on April 21, 
1958, in the Parma-Onondaga, Michigan, television hearing, Triad Television 
Corporation, et al, Docket No. 11,169, et al. The transcript is on file with the 


Court as a part of the record in Jackson Broadcasting & Television Corporation 
Vv. ecenet Communications Commission, Cases No. 14,860 and 15,306. 


3 Gillespie s Exhibit No. 2 was included in the Joint Appendix upon the insis- 
tence of counsel for intervenor (J.A. 20-25). The ruling et the exhibit is 
as forth at the top of page 72 of the Joint Appendix. 


4 subsequent to preparation of the affidavit (Appendix A), counsel for appel- 
lant was told that counsel for the Commission had prefaced! her discussion with 
a statement that the facts were contained in a document which had not been 
received in evidence. 
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The ruling on the admissibility of the document was not in issue before 
the Court. To permit such a practice would render meaningless the 
rules of evidence and rulings upon admissibility of evidence. Reliance 
upon facts contained in a document rejected because of relevancy was 


improper and highly prejudicial to appellant. 


C. The Commission Erroneously Relied Upon Facts 
Set Forth In An Affidavit In Another But Related 
Case Before This Court Which Was Not Part Of 


The Hearing Record. 

After the Commission issued its final decision granting inter- 
venor's application, appellant petitioned the Commission for rehearing 
and for a stay of the effective date of its decision until the petition for 
rehearing had been acted upon. (R. 239-247). When the Commission 
denied the petition for stay, appellant filed with this Court a Notice of 
Appeal and a Petition for Interim Relief which requested a stay of the 
effective date of the Commission's decision pending hearing and deci- 


sion on the appeal 2 Intervenor filed an opposition to the Petition for 
Interim Relief on January 6, 1959 to which was attached an affidavit of 


intervenor's president which alleged certain facts not contained in the 


record of the hearing before the Commission. Prior to oral argument 
on the Petition for Interim Relief, appellant moved to dismiss the 
appeal because the Commission's action upon appellant's petition for 
rehearing had rendered the appeal moot. The motion was granted and 
the appeal dismissed. As a result, appellant has never had the oppor- 
tunity to test the accuracy, materiality, and relevancy of the facts 
alleged in intervenor's affidavit. Once again, it is respectfully sub- 
mitted that to permit reference to and reliance upon documents not 
contained in the hearing record renders meaningless rules of evidence 
and rulings upon admissibility of evidence. Reliance upon such un- 
tested facts not contained in the record was improper and most 
eae to appellant. 

> Red River Valley Broadcasting Corporation v. Federal Communications 


Commission, Case No. 14,869. 
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The Commission's Statements During Oral 
Argument Concerning Secondary Service 


Were Not Based Upon The Record. 


During oral argument, counsel for the Commission stated that a 
number of stations provide secondary service to Fredericksburg at 
night. ° Not one iota of evidence concerning secondary service was 
received during the hearing. In fact, intervenor voluntarily withdrew 
its offer of evidence concerning secondary service.” The issues were 
limited to primary service (J.A. 2-3). Consideration of secondary 
service renders meaningless the issues specified by the Commission 
in its order designating the applications for hearing. It will be shown 
below that the Court considered the secondary service representations 


of the Commission. 


E. The Statement In The Commission's Brief 
Concerning Secondary Service Is Unsup- 


ported By The Record. 
It has been shown in the preceding paragraph that secondary 
service was not in issue and that only primary service may be con- 
sidered under the issues specified by the Commission in its order of 


designation. 


Even though the Commission knew that secondary service could 


not be considered, the following statement appears in footnote 3, 


page 10, of its brief: 


6 A discussion of primary and secondary services appears elsewhere in this 
ee: 


T Counsel for intervenor made the following statement before offering in 
evidence Gillespie's Exhibit No. 1: 


"Mr. McCabe: Similarly, at the very bottom of — 2, the last 
sentence, 'All of the area receives secondary service at night 
from a number of clear channel stations'; I have agreed to 
delete that sentence from my testimony." (J.A. 52). 
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"This does not mean that the residents of Fredericks- 
burg cannot receive secondary service nighttime from 
other stations such as those in San Antonio, located 
approximately 66 miles from Fredericksburg.” 

That the Court considered and relied upon the above statement is 
evident from the following statement in footnote 4 of the opinion: 

"Nor does its decision mean that there would be a com- 
plete absence of night service to the area; secondary 
service is available from nearby San Antonio." 

Sections 3.11(b), 3.21(a), and 3.22(a) of the Commission's Rules 
and Regulations, 47 CFR § 3.11(b), 3.21(a) and 3.22(a), provide that 
secondary service is rendered by Class I clear channel stations by 

means of nighttime skywave transmission. The secondary service 
area of such stations lies beyond the groundwave and primary service 
areas. Regional and local stations do not provide secondary service 
because they receive interference at night from cochannel stations 


‘hundreds of miles away. 


The only Class I clear channel station in San Antonio is Station 
WOAI. The record in this hearing establishes that Station WOAI pro- 
vides an interference-free groundwave signal to the Fredericksburg 
area which is not of sufficient strength to provide Fredericksburg with 

primary service (J ‘A. 6). No other San Antonio station provides any 
interference-free nighttime service, either primary or secondary, to 
the Fredericksburg area. This statement is supported by an affidavit 
of a registered professional engineer, attached hereto as Appendix C. 
It is respectfully submitted that reliance upon erroneous facts was 


most prejudicial to appellant. 


F. The Hearing Record Contains No Evidence 
Concerning The Hours Of Operation Of 
Intervenor's Station. 
The Commission long has followed the practice and policy that 
the application which is the subject of the hearing and other applications 
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and documents contained in the Commission's files are not part of the 
hearing record unless a specific request is made during the hearing 
that official notice be taken and the request is granted by the Hearing 


Examiner 8 


The reason for such a practice and policy is readily apparent. 
Otherwise, parties would be confronted at later stages of a hearing or 
upon appeal by documents without notice and without being afforded an 
opportunity to test their accuracy by cross examination or rebuttal 
testimony and evidence. Such a procedure would effectively circum- 
vent the purposes and objectives of Section 7(c) of the Administrative 
Procedure Act, 5 USC § 1006(c), 60 Stat. § 241. No request was made 
during the hearing by any party that official notice be taken of any 
portion of intervenor's application for construction permit or of any 
portion of intervenor's renewal application. Yet the Commission, with 
full knowledge of its policies and practices, referred to intervenor's 
renewal application and hours of operation in footnote 9, page 18, of its 
brief. It is respectfully submitted that the actual nighttime hours of 
operation of intervenor's station should have been disregarded by the 
Court. 


That the Court did consider the actual nighttime hours of opera- 


tion of intervenor's station is readily apparent from footnote 3 of its 


opinion: 


"3. It should be noted that at present KNAF is 
operating on the minimum nighttime schedule 
permissible under F.C.C. regulations, i.e., from 
6:30 AM to 10 PM weekdays, and 8 AM ‘to | 6 PM 
Sundays. The relatively small area and popula- 
tion given primary night service, and the limited 
operating schedule would support the Commis- _ 
sion's finding that night service was ‘especially 
limited.''"' (Emphasis supplied). 


>t is understood that until recently the application was ‘not included as part 
of the record certified to the Court. 
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It is respectfully submitted that reference to and consideration 
of the actual nighttime hours of operation of intervenor's station was 


erroneous and most prejudicial to appellant. 


Il. 


THE OPINION CONTAINS STATEMENTS OF FACT AND 
CONCLUSIONS WHICH ARE NOT SUPPORTED BY THE 
RECORD OR WHICH ARE INCOMPLETE. 


As noted above, the opinion contains statements of fact concern- 
ing nighttime hours of operation of intervenor's station KNAF and 
secondary service to the Fredericksburg area which are based upon 
matters not in evidence and not included in the hearing record. The 
following discussion will be directed to other statements of fact and 
conclusions which, it is respectfully submitted, are not supported by 


the record. 


A. The Statement That Some 4,000 People In A 
Limited Area Would Lose Primary Service 


At Night Is Incomplete. 
Throughout the hearing and this appeal, appellant has contended 
that the public interest, convenience and necessity would not be served 
by depriving the 3,854 residents of Fredericksburg of their only night- 


time primary service” and an additional 398 persons of a choice of 


nighttime primary services.1° 


In its statement of facts on page 3 of its opinion, the Court stated 
that "some 4,000 people . . . would lose primary night service." How- 
ever, the Court failed to state the 3,854 persons would lose their only 


An area without primary service is commonly referred to as a "white area." 
‘The grant of intervenor's application created a white area in which 3,854 per- 
sons reside. 


10 : ; 
An area with only one primary service is commonly referred to as a "gray 
area." The grant of intervenor's application created a gray area in which 398 
persons reside. 
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primary night service and an additional 398 persons would lose their 


second primary night service. The fact that 3,854 would lose their 
only primary night service is extremely significant because the Com- 
mission has consistently granted applications which would eliminate 
such white areas and has consistently denied applications which would 
create white areas.1} It is respectfully submitted that the incomplete 


statement of fact was prejudicial to appellant. 


B. The Statement That A Relatively Unserved Area 
Would Be Benefited By Intervenor's Proposal Is 


Contrary To The Evidence. 

On page 4 of its opinion, the Court stated that "The Commission 
balanced the loss to this heavily served area against the gain to the 
relatively unserved area to be benefited by Intervenor's proposal." 
(Emphasis supplied). It is respectfully submitted that the statement is 


not supported by the evidence. 


The record establishes that all areas which would gain primary 
service daytime from intervenor's proposal now receive a service from 
at least 4 other stations and that portions of the area now receive serv- 
ice from as many as 15 stations (J.A. 10, 13, 26). The area which re- 
ceives but 4 services is only about 300 square miles surrounding the 
town of Mason, population 2,456 (J.A. 10, 26). Areas within but 2 or 3 
miles of Mason receive 5 services (J.A. 10). 


i In a Report and Order in Docket No. 10,509, 10 Pike & Fischer Radio Reg. 
1595, 1599, the Commission stated as follows: 


". . . one of the most important purposes of the Act is to provide 
a primary service to all portions of the country, i.e., the elimina- 
tion of so-called 'white areas.' The fact that this provision may 
benefit proposals involving areasvhich are only sparsely popu- 
lated or that it probably cannot be uniformly applied throughout 
the country since certain sections are more heavily populated 
with more stations allocated, should be recognized not as a draw- 
back to this facet of the proposal, but as an advantage." 


Numerous cases involving white and gray area considerations are cited on pages 
4 and 5 of appellant's reply brief. | 
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In addition to the number of other services available to the area 


which would be gained by intervenor's proposal, the evidence estab- 


lishes that much of the area which would gain service is closer to 
other stations than to intervenor's (J.A. 10). 


It is noted that the Court referred to the minimum and maximum 
number of services available to the area within which appellant's 
station would suffer objectionable interference. It is respectfully sub- 
mitted that the statement that a "relatively unserved area" would be 
benefited by intervenor's proposal is vague, indefinite, and contrary 


to the evidence of record. 


C. The Statement That The Only Person Objecting To 
The Dropping Of Nighttime Service Of Intervenor's 


Station Is Appellant Is Not Supported By The Record. 
The following statement appears in footnote 4 of the opinion: 
‘The only person objecting to the dropping is appellant."" It is respect- 
fully submitted that the statement is not supported by the record. 


It is correct that appellant is the only one who has presented the 
dropping of nighttime service by intervenor's station to the Commis- 
‘sion by means of a hearing and subsequently to the Court by way of 
appeal. But the record does not disclose whether or not the Commis- 
sion has received any objections from listeners. At this stage of the 
proceeding, any such information would not be part of the hearing 
record and could not properly be considered. There is serious doubt 
that a mere listener would have standing to protest or to insist upon a 
hearing. It is respectfully submitted that the statement is prejudicial 
to appellant. 


it 


II. 


THE OPINION DOES NOT INDICATE THAT CERTAIN 
BASIC FACTS WERE RECOGNIZED OR CONSIDERED 
BY THE COURT. 


The following appears on page 3 of the opinion: 


"The basic facts are undisputed. As presently 
operating, KNAF gives interference-free daytime 
service to an area of 1,827 square miles with a 
population of 14,309 persons. Under the proposed 
construction it would serve an area of 8,584 
square miles, with a population of 64, 805 . 

Thus, . . . the new service would give some 50, 496 
more people new, interference-free daytime serv- 
ice in an area roughly 4-1/3 times as great. i 


It is respectfully submitted that the statement is far from complete. 


A. The Distance To And Remoteness Of The Areas 
From Fredericksburg Which Would Gain Service 
From Intervenor's Proposed Operation Apparently 
Were Not Considered. 

The areas which would gain an additional service from inter- 
venor's proposed operation lie from 21.5 to 54 miles from Fredericks- 
burg (J.A. 10). The distance to and the remoteness of the areas from 
Fredericksburg are important because, as will be shown below, the 
service which intervenor would supply is determined in large measure 
by the accessibility of its studios to the persons residing in the area 
which would gain service from intervenor's station. ‘It is respectfully 
submitted that omission of such basic facts was prejudicial to appellant. 


B. The Closeness Of Other Stations To The Areas 
Which Would Gain Service From Intervenor's 
Proposed Operation Apparently Was Not © 
Considered. 
Once again, it is respectfully submitted that accessibility of the 
main studios of existing stations to the persons residing in the area 
which would gain service from intervenor's proposed operation was a 
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most important fact apparently not considered. Even a glance at the 
present and proposed coverage map (J.A. 10) discloses that one station 
is located within the present daytime service area of intervenor's 
station, ” and that a number of stations are located close to but slightly 
outside the proposed daytime service area of intervenor's station..® 
Surely stations within but a few miles of an area would be reasonably 
expected to provide a service more responsive to the needs of the area 
than would stations far removed from the area such as that of inter- 


venor. 


IV. 


THE OPINION FAILS TO INDICATE THAT THE COURT 
RECOGNIZED THAT BOTH TRANSMISSION AND RECEP- 
TION SERVICE REQUIREMENTS OF SECTION 307(b) OF 
THE COMMUNICATIONS ACT WERE INVOLVED AND 
THAT THE COURT CONSIDERED TRANSMISSION 
SERVICE REQUIREMENTS. 

It is well settled that the term "radio service" as used in Section 
307(b) of the Communications Act comprehends both transmission and 
reception service and that transmission service is far more important. 
In a report and order in a rule making proceeding concerning the 

origination point of programs of standard and frequency modulation 
broadcast stations, Docket No. 8747, 1 Pike & Fischer Radio Reg. 
91:465, at page 91:466, the Commission gave the following interpreta- 


tion of Section 307(b): 


"We have consistently held that the term ‘radio 
service' as used in Sec. 307(b) comprehends both 
transmission and reception service. Transmis- 
sion service is the opportunity which a radio 


12 station KERV, Kerrville, Texas (J.A. 10, 15). 


18 The proposed 0.5 millivolt per meter contour of KNAF falls within 8 miles 
' of the center of San Antonio where 9 stations are located; within 2 miles of 
KMBL, San Saba; within 17 miles of Austin which has 4 stations, KTBC, KTXN, 
KVET, and KNOW; within 8 miles of KCNY, San Marcos; within 17 miles of 
ae New Braunfels; and 31 miles beyond Kerrville where KERV is located 
(J.A. 10. 15). 
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station provides for the development and expres- 
sion of local interests, ideas, and talents and for 
the production of radio programs of special in- 
terest to a particular community. Reception 
service on the other hand is merely the presence 
in any area of a listenable radio signal. It is the 
location of the studio rather than the transmitter 
which is of particular significance in connection 
with transmission service. A station often pro- 
vides service to areas at a considerable distance 
from its transmitter but a station cannot serve as 
a medium for local self expression unless it pro- 
vides a reasonably accessible studio for the 
origination of local programs. 


"In large portions of the United States today recep- 
tion service is reasonably satisfactory. There 
are many communities, however, some of con- 
siderable size, which still do not have adequate 
radio outlets for local self expression. Thus, in 
recent years transmission service has become 
an increasingly significant factor in the applica- 
tion of Sec. 307(b); and a considerable number of 
the Commission's decisions with respect to com- 
peting applications have turned upon the question 
of which proposal would provide the more! needed 
transmission service.” 


It is respectfully submitted that there is nothing in the opinion 


which indicates that the Court recognized the distinction between 
transmission and reception service requirements of Section 307(b). 
Indeed, the opinion supports the conclusion that only reception services 
were considered. The opinion notes the areas in square miles which 
would gain or lose service but not the distances of the areas from 
existing stations. The opinion notes the number of reception services 
available without reference to the location and accessibility of the 


main studios of the stations which supply such reception services. 


Most important is the fact that Fredericksturg and the surround- 
ing area would lose its only nighttime transmission service. Although 
the nighttime primary service area of intervenor's station encom- 
passes but 63.8 square miles and 4,252 persons, Section 3.11(c) of the 
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Commission's Rules, 47 CFR § 3.11(c), recognizes that a broadcast 
station has an intermittent service area beyond the primary service 


area. That section provides as follows: 


"§ 3.11 Service Areas 


(c) The term ‘intermittent service area' of a 
broadcast station means the area receiving serv- 
ice from the groundwave but beyond the primary 
service area and subject to some interference 
and fading.” 


Thus, the impact of removing the only nighttime transmission service 
from the Fredericksburg area cannot be measured solely by the popu- 
lations and areas within the nighttime primary service area. It is 
respectfully submitted that failure to consider the transmission serv- 
ice requirements of Section 307(b) of the Communications Act was 


prejudicial to appellant. 


Vv. 


THE OPINION FAILS TO INDICATE THAT THE COURT 
PASSED UPON THE BASIC ISSUES THE PARTIES 
STIPULATED WERE BEFORE THE COURT. 


The parties stipulated that the following five questions were 
presented to the Court: 


1. Did the Commission consider all relevant and material 
evidence, with particular reference to location of 
stations serving all or portions of the areas and popula- 
tions under consideration ? 


Was the Commission's conclusion that Gillespie's 
present operation is especially limited at night and 
substantially limited daytime supported by the evidence ? 


Was the Commission's conclusion that Gillespie's pro- 
posed operation would be appreciably more efficient in 
terms of frequency usage supported by the evidence ? 


Was the Commission's conclusion that the frequency 
vacated by Gillespie would still be available for night- 
time service to the area in the event there is a demand 
for the same supported by the evidence ? 
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Did the evidence before the Commission support its 
ultimate conclusion that the public interest, con- 
venience and necessity would be served by a grant 
of Gillespie's application ? 
(JA. 77 -78). 

Although the Court most certainly considered the questions, it 
is respectfully submitted that the Court may have misinterpreted the 
questions and the contentions of appellant. This belief is based in part 
upon the following statement in the opinion which indicates that the 
Court believed the question presented was far narrower: 

"The basic problem before the Federal Communica- 
tions Commission was whether the gain offset the 
loss; the Commission found that it did, and on this 
record we cannot say its determination was in- 
correct." 

It is respectfully submitted that the basic Sn before the 
Commission was far greater than as stated by the Court. The basic 
problem before the Commission was whether the public interest, con- 
venience and necessity would be served by a grant of intervenor's 
application particularly in view of the following undesirable effects: 

1. Withdrawal of the only nighttime transmission 

service from the Fredericksburg area; 


Withdrawal of the only nighttime primary service 
from 3,854 residents of Fredericksburg, thereby 
creating a ''white area"; 


Withdrawal of a choice of nighttime primary serv- 
ice from 398 residents of rural areas contiguous 
to Fredericksburg, thereby creating a "gray area"; 


Withdrawal of service of appellant's station from 
23,632 persons; and 


Daytime only use of a channel intended to be used 
both day and night. 
As noted above, the opinion contains no reference to or discus- 
sion of the location of stations serving all or portions of the areas 


under consideration. It appears, therefore, that the Court did not 
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answer the first of the stipulated questions. Had it done so, it is 
respectfully submitted that itsanswer would have been "No", with the 


result that the Court might have reached a different ultimate conclusion. 


The second of the stipulated questions was answered by the Court 
‘Yes. But, as shown above, its answer was based in part upon facts 
concerning the actual nighttime operating schedule of intervenor's 
station which were not in evidence or a part of the hearing record. 


The third of the stipulated questions appears not to have been 
answered directly in the opinion. 


The fourth of the stipulated questions apparently was answered 
by the following statement in footnote 4: 
"It must be remembered that if a need arises for 
renewal of such service to the area, the Commis- 
sion in its decision pointed out that nothing pre- 
cludes renewal.” 
Once again, appellant respectfully submits that the statement and con- 
clusion is not supported by the evidence. Appellant noted on page 15 
of its reply brief that neither the Commission nor the intervenor 


‘commented upon appellant's contention that the above-conclusion was 


not supported by the record. 


vi. 


THE OPINION CONTAINS NO REFERENCE TO APPEL- 
LANT'S CONTENTION THAT THE RECORD CONTAINS 
NO EVIDENCE CONCERNING NEEDS OF THE AREAS 
WHICH WOULD GAIN SERVICE OF KNAF AND LOSE 
SERVICE OF BOTH KNAF AND KRRV. 


The parties, in their briefs, discussed at some length the appli- 
cability of this Court's decision in Star of the Plains Broadcasting Co. 
v. Federal Communications Commission, _ US. App. D.C. _,, 267 
F. (2d) 629, to this case. (Appellant's Br. 18-21; Appellee's Br. 29- 
33; Appellant's Reply Br. 17-21). The opinion contains no reference 


bi 


to the Star of the Plains case and to appellant's argument. It is respect- 


fully submitted that appellant's arguments were well founded and should 
not have been rejected. 


vil. 


VIDALIA BROADCASTING CO. (WVOP) MAY BE. 
DISTINGUISHED FROM THE FACTUAL SITUATION 
IN THIS CASE AND DOES NOT SUPPORT A GRANT 
OF INTERVENOR'S APPLICATION. 


The following statement appears in footnote 4 of the opinion: 


"The F.C.C. has allowed the dropping of night 
service in favor of expanded day facilities. See 
Vidalia Broadcasting Co. (WVOP), 8 Pike & 
Fischer R.R. 1 (1952)." 


It is respectfully submitted that the Vidalia ane involved such a 
different factual situation that it does not support a grant of inter- 
venor's application. The following discussion of the Vidalia case 


appears in the initial decision in this case: 


"The Vidalia case is distinguishable from the instant 
matter on many grounds. There, the hearing was 
taken in the field and held in the town in which the 
station was located. That such a hearing was to be 
held was widely publicized locally both on the air 
and in the press. Some 35 public witnesses testi- 
fied. All supported the applicant's proposed change. 
The issues were far different from those designated 
here and showings were made on the financial condi- 
tion of the station, the needs and characteristics of 
the populations affected by the proposed change and 
the listening habits of those populations. No such 
factors are present here.' 

(J A. 35). 


It is respectfully submitted that reliance upon the Vidalia decision was 


erroneous. 
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CONCLUSIONS 


Appellant regrets the length and detail of this petition. However, 
it is respectfully submitted that such detail is necessary in view of this 
Court's decision in Saginaw Broadcasting Co. v. Federal Communica- 
tions Commission, 68 U.S. App. D.C. 282, 96 F. (2d) 554, which held 
as follows: 

"We do not say that these inaccuracies would alone 
be sufficient to reverse the Commission's order. 
But we call attention to them in passing in order 
to emphasize the necessity of careful consideration 
by the Commission of the evidence before it." 

The argument of Commission counsel of facts not contained in 
the hearing record is sufficient in itself to require reargument as 
requested herein. The discussion in this petition conclusively estab- 
lishes that the basic problem or question is far greater than a mere 
weighing of service which would be gained against the service which 
would be lost. The basic question is whether the evidence before the 
Commission supported its ultimate conclusion that the public interest, 
convenience and necessity would be served by a grant of Gillespie's 
application. When consideration is given to the basic objectives and 
requirements of the Communications Act and to the procedures of the 
Administrative Procedure Act; the conclusion is inescapable that the 
intervenor failed to sustain the burden of proof that the public interest, 


convenience and necessity would be served by a grant of its application. 


WHEREFORE, it is respectfully prayed that this Honorable Court 
reconsider its decision herein filed December 10, 1959, and order re- 
‘hearing, preferably before the Court en banc; and, in the alternative, it 
is prayed that a revised decision reversing and remanding this case to 


the Federal Communications Commission be issued. 


Respectfully submitted, 


ROBERT M. BOOTH, JR. 
934 Bowen Building 
Washington 5, D.C. 
Attorney for Appellant 
Red River Valley Broadcasting 
January 4, 1960 Corporation 
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CERTIFICATION 


I hereby certify that the foregoing Petition for Rehearing is filed 
in good faith and not for the purpose of delay. | 


ROBERT M. BOOTH, JR. 


Attorney for Appellant 
Red River Valley Broadcasting 
January 4, 1960 Corporation 
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APPENDIX A 


) 
DISTRICT OF COLUMBIA ) SS 
) 


ROBERT M. BOOTH, JR., being duly sworn, deposes and says 


as follows: 


1. The United States Court of Appeals for the District of Columbia 
Circuit held oral argument on Red River Valley Broadcasting Corpora- 
tion v. Federal Communications Commission, Case No. 14,948, on the 
morning of November 16, 1959. The affiant appeared on behalf of the 
Appellant, Red River Valley Broadcasting Corporation. Max D. Paglin, 
Richard M. Zwolinski, and Ruth B. Reel appeared on behalf of the 
Appellee, the Federal Communications Commission. ‘The Commission's 
argument was made by Miss Reel. 

2. A substantial portion of the Commission's argument consisted 
of reference to and discussion of facts not contained in the record of the 


proceeding. The following are cited as examples: 


a. Miss Reel, with the assistance of Messrs. Paglin and 
Zwolinski, exhibited to the Court a large map of the State of 
Texas upon which was shown the location of Sherman and Fred- 
ericksburg, Texas, what is presumed to have been the metro- 
politan districts of Dallas and Fort Worth, Texas, and a shaded 
area reported to be the area within which Appellant's station 
KRRV would receive interference. Prior to the start of the 
argument, affiant asked what the rolled up object was and if 
he could examine it prior to argument. He was told by Mr. 
Zwolinski that he could not see the object and could plead sur- 
prise. There was no evidence in the record concerning the 
metropolitan or trading areas of either Dallas or Fort Worth. 
In addition, counsel does not know whether the interference 


area was accurately shown on the map. 
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b. Miss Reel recited facts concerning Fredericksburg 
and surrounding areas which are contained only in Gillespie 
Exhibit No. 2 which was not received in evidence and which 
was not contained in the Joint Appendix. Among statements 
affiant specifically remembers were statements concerning 
the trading area of Fredericksburg, judicial and Congression- 
al districts, and the fact that Fredericksburg is located in 
what is known as the "Hill Country.'’ No mention of these facts 
appears in the briefs of the Commission or of the intervenor. 


c. Miss Reel recited facts set forth in an affidavit of 
Arthur Stehling, dated December 26, 1958, which was attached 
to a pleading of Gillespie Broadcasting Company in Red River 


Valley Broadcasting Corporation v. Federal Communications 
Commission, Case No. 14,869 before this Court, which pro- 
ceeding had been dismissed at the request of the Appellant. 
Affiant specifically remembers statements concerning the 
number of residents of Fredericksburg who listen to KNAF 

at night, the hours of operation of KNAF, and the amount of 
revenue obtained by KNAF during day and evening hours. The 
affidavit of Arthur Stehling is not a part of the record in this 
proceeding and was not referred to in any of the briefs before 
the Court. 


d. Miss Reel stated that a number of stations provide 
secondary service to Fredericksburg at night. The record 
contains no evidence of secondary service, counsel for the 
applicant having withdrawn offer of such evidence. The sources 
of the statements concerning secondary service are not known 
to affiant. 
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3. Upon rebuttal, affiant advised the Court that many of the state- 
ments made by counsel for the Commission were not contained in the 
record, were not mentioned in any of the pleadings in this case, and were 
not set forth in the Joint Appendix. However, because affiant was taken 
by surprise, he was unable to answer in detail the arguments of the Com- 
mission. i 


4, A draft of this affidavit was dictated immediately upon return 
from the oral argument at the Court. The affidavit was completed on 
the morning of November 17, 1959. | 


/s/ Robert M. Booth, ar. 


Subscribed and sworn to before me this 17th day of November, 1959. 


/s/ Jane P. McKnee 
Notary Public, D.C. 


My Commission expires March 31, 1960. 
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APPENDIX B 


EXCERPT FROM ORAL ARGUMENT BEFORE THE FEDERAL COMMUNICATIONS 
COMMISSION ON APRIL 21, 1958, IN TRIAD TELEVISION CORPORATION, ET AL., 
DOCKET NO. 11,169, ET AL., PAGE 12,149, LINE 22 TO PAGE 12,153, LINE 24 


Mr. Cohn: Mr. Chairman, may I make a point of inquiry? Mr. 
Resnick has passed out to counsel certain documents, and I don't know 
whether or not he has also passed out such documents to the Commission. 
I assume that the policy which I have been faced with from time to time -- 


Chairman Doerfer: I don't see any documents here. 


Mr. Cohn: I didn't know whether he intended to pass such documents 


out to the Commission or not. 
Mr. Resnick: I might as well do it. These are exhibits. 
Chairman Doerfer: Well, now, just a minute. What are they? 


Mr. Resnick: Exhibits actually received in this record which would 
show the area involved and it also shows the A and B contours proposed 
by Michigan and the State Board. This was received in evidence February 
24, 1955, transcripts 1247, lines 21 to 22. I checked it line, verse and 
chapter. Copies have been given to opposing counsel. 

If there is any objection by the Commission, I will drop it right 
there. It was just to be helpful. | 


Chairman Doerfer: Well, we have in the past attempted to caution 
the bar, in the interest of fairness, whether it be an exhibit or whether it 
be a chart which you draw from the exhibits some argument, that you give 
the other party an opportunity to see it beforehand, because they are en- 
titled, as we have indicated before, to check its accuracy. 


It may be perfectly, correctly and accurately reproduced, but 


nonetheless, it is just one of those courtesies. 


Mr. Resnick: It was distributed --- 
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Mr. Cohn: When we came back from lunch, Mr. Chairman, I 
received mine about a half hour ago. I was presented with this identical 
problem in the Paducah oral argument, where I presented photostats of 
exhibits from the record, and attempted to have the Commissioners look 
at that, and I was told that that would not be permissible under the Com- 
mission's procedures, and I wanted to know whether or not the same 
policy would apply here today. 


Commissioner Ford: I don't understand how if it is a part of the 
record in this case, and it is an exhibit in this case, the docket is sup- 
posed to be in the room at the present time with the exhibits here, and 
in the course of the oral argument I have always understood that you 
could refer to the record and refer to exhibits in the record. 


Mr. Cohn: I made the identical argument at the time when the 


Commission did not receive my exhibits. 
Mr, Resnick: I would like to explain what happened there. 


Chairman Doerfer: The Commission has been critical of it and 
you can understand why. We don't want to use this time to determine 
whether or not, first of all, it has been accurately reproduced. 

No, ordinarily, we could take counsel's statement for that. We 
have gotten into situations here where it wasn't an exhibit, but a compil- 
ation of what the proponent thought was a summary of exhibits. Well, 
from there on, we just get into some interminable conflicts which just 
take time. 


Mr. Resnick: Iam quite willing to withdraw the request, Mr. 


Chairman. The way it came about was -- 


Chairman Doerfer: Let me ask you this. You submitted briefs 
in this case, and you exchanged briefs with each other. 


Mr. Resnick: Yes. 
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Chairman Doerfer: Well, now, you ordinarily are not permitted 


to submit another brief, are you? 
Mr. Resnick: No, sir. 


Chairman Doerfer: So that even the submission of an exhibit, as 
brief as it may be, in my opinion, is the submission of another argument 
or brief, and I think that the sooner the Federal Communications Bar 
learns that these last minute productions of exhibits or additional argu- 
ments, or charts, or visual aids, only cause some consternation and take 
a good deal of the short, precious time that you have in the first instance, 
the better off everybody will be. | 

We have scheduled another meeting this afternoon. We are trying 
to run this, and we have made an exception in this case and raised the 
time for oral argument from 20 to 30 minutes, and we have now wasted 
five minutes on something which shouldn't have occurred in the first 
place. | 


Commissioner Ford: I would like to show my dissent from the 
ruling because it is my position that counsel has the right to rely on 
any part of the record, or any exhibit in the record. | 


Mr. Resnick: May I withdraw the request, to save time ? 


Chairman Doerfer: I have no quarrel with submitting it to a vote 
of the Commission, if you insist. 


Mr. Resnick: I would just as soon withdraw the request, Mr. 
Chairman, Can I take ten seconds to explain that another counsel wanted 
to submit something which was not an exhibit in the record, though it 
wasn't correct. | 

To forestall an argument, I voluntarily had these things produced. 
He then declined to submit them, and I figured since I already had them 
prepared, I would distribute them to counsel, in advance. It is an exhibit 
which was non-controversial. It is in the record twice, once incorporated 
by reference, and then actually received on the record, and I have the 
record citation. | 
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Chairman Doerfer: Why don't you in your argument merely refer 
to the Exhibit. It is available to the Commissioners, it is available to 
counsel, and then all we are arguing about is what is in the record, and 


we don't have to get into a hassle with respect to whether or not it is 


accurately reproduced. 


Mr. Resnick: Yes, sir. 
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APPENDIX C 


) 
DISTRICT OF COLUMBIA ) SS 
) 


ROBERT M. BOOTH, JR., being duly sworn, deposes and says: 


1. That he graduated from Purdue University with the degree of 
Bachelor of Science in Electrical Engineering; practiced radio engineer- 
ing for many years while employed by stations of the Crosley Broadcast- 
ing Corporation in Cincinnati, Ohio, and while service as an officer in 
the United States Navy; and is a registered professional engineer in the 
District of Columbia (Registration No. PE one three two zero E) and in 
the State of Ohio (Registration No. three seven five two); 


2. That Section 3.11(b) of the rules and regulations of the Federal 
Communications Commission defines a secondary service area as 


follows: 


"(b) The term ‘secondary service area' of a broad- 
cast station means the area served by the skywave 
and is not subject to objectionable interference. 
The signal is subject to intermittent variations in 
intensity." | 
3. That skywave and secondary service are provided only by clear 
Channel Class I standard broadcast stations according to Sections 3.21 


and 3.22 of the Commission's rules and regulations; | 
| 


4, That only one Class I standard broadcast station, WOAI, is 
located in San Antonio, Texas, all other stations being Class II, I, or 
IV stations which do not provide a skywave and secondary service; and 


5. That Fredericksburg, Texas, is located so close to San Antonio 
and to the transmitter of Station WOAI that the city and contiguous rural 
areas receive at night an interference-free groundwave but not a skywave 
and secondary service from Station WOAI; | 
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6. That the strength of the groundwave signal, while sufficient to 
render nighttime primary service to the rural areas contiguous to 
Fredericksburg, is less than the 2 millivolt per meter signal required 
to render nighttime primary service to the City of Fredericksburg as 


required by Section 3.182(g) of the Commission's rules and regulations; 


and 

7. That it is his opinion that a statement to the effect that any 
standard broadcast station now located at San Antonio, Texas, renders 
nighttime skywave and secondary interference-free service to the City 
of Fredericksburg and contiguous rural areas would be incorrect. 


/s/ Robert M. Booth, Jr. 


Subscribed and sworn to before me 
this 4th day of January, 1960. 


/s/ Jane P. McKnee 
Notary Public, D.C 


My commission expires March 31, 1960. 
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SUPPLEMENT A 


The following Statutes and Rules have not been previously quoted in 
briefs in this proceeding. : 


Administrative Procedure Act of 1946, 5 USC § 1006(c) 


§ 1006. Hearings; presiding officers; power and duties; burden of 
proof; evidence; record as basis for decision. 


In hearings which section 1003 or 1004 of this title requires 
to be conducted pursuant to this section -- 


(c) Except as statutes otherwise provide, the proponent of 
a rule or order shall have the burden of proof. Any 
oral or documentary evidence may be received, but 
every agency shall as a matter of policy provide for 
the exclusion of irrelevant, immaterial, or unduly 
repetitious evidence and no sanction shall be imposed 
or rule or order be issued except upon consideration 
of the whole record or such portions thereof as may 
be cited by any party and as supported by and in ac- 
cordance with the reliable, probative, and substantial 
evidence. Every party shall have the right to present 
his case or defense by oral or documentary evidence, 
to submit rebuttal evidence, and to conduct such cross- 
examination as may be required for a full and true 
disclosure of the facts. In rule making or determining 
claims for money or benefits or applications for initial 
licenses any agency may, where the interest of any 
party will not be prejudiced thereby, adopt procedures 
for the submission of all or part of the evidence in 
written form. 


Rules and Regulations of the Federal Communications Commission 


Section 3.11(b) | 


The term "secondary service area" of a broadcast 
station means the area served by the skywave and not 
subject to objectionable interference. The signal is 
subject to intermittent variations in intensity. 


CERTIFICATE OF SERVICE 


I hereby certify that a copy of the foregoing Petition for 


Rehearing in the above captioned appeal was served this 4th day of 


January 1960 on the following counsel of record: 


General Counsel 
Federal Communications Commission 
Washington 25, D.C. 


Aloysius B. McCabe, Esquire 
800 World Center Building 
Washington 6, D.C. 
Attorney for Intervenor 
Gillespie Broadcasting Company 


ROBERT M. BOOTH, JR. 

Attorney for Appellant 

Red River Valley Broadcasting 
Corporation 
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GILLESPIE BROADCASTING COMPANY, 
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ry 


APPEAL FROM THE FEDERAL COMMUNICATIONS COMMISSION 
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GILLESPIE BROADCASTING COMPANY, 
Intervenor. 
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FCC Order Designating Applications for Hearing in a Consolidated 
Proceeding, Designating Issues and Making Red River Valley 
Broadcasting Corp., licensee of Station KRRV of Sherman, 
Texas a Party to the Proceeding, Released January 14, 1957 


Gillespie's Exhibit 1 -- Direct Testimony of Merl Saxon on Behalf 
of Gillespie Broadcasting Co., Docket 11901. 


Gillespie's Exhibit 2 -- Direct Testimony of Arthur B, Stehling in 
Behalf of Gillespie Broadcasting Co. ee a ee 
Gillespie's Exhibit 3-- Stipulation . . . . 


. . . 


Attachment [To Gillespie's Exceptions and Brief] - Applications to 
Change from Fulltime to Daytime only Operation granted 
without Hearing, January 1956-- April 1957 Se kar a 


FCC Initial Decision Denying Gillespie's Application for 
Modification of Permit, Released August 2, 1957 . 


FCC Decision Granting Gillespie Application for Modification of 
Permit, Released September 4, 1958 5 _ ‘ A 


Memorandum Opinion and Order of the Federal Communications 
Commission, released January 8, 1959, Denying Petition for 
Rehearing > Keys aye ries . or ek leten te 


Excerpts from Transcript of Proceedings - March 18, 1957 
Excerpts from Transcript of Proceedings - May 6, 1957 
Excerpts from Transcript of Proceedings - May 16, 1957 
Prehearing Stipulation "© . . «© 2 «© «= «© 


Order Approving Prehearing Stipulation, dated April 2, 1959 
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Before the 


FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D.C. 


In re Applications of 


Docket No. 11180 
File No. BP-8917 


BILL MATHIS 
Abilene, Texas 


Docket No. 11901 
File No. BP-10598 


GILLESPIE BROADCASTING COMPANY (KNAF) 
Fredericksburg, Texas 


Ne ee 


For Construction Permits 
ORDER 

At a session of the Federal Communications Commission held at 
its offices in Washington, D.C., on the 10th day of January, 1957; 

The Commission having under consideration the above-captioned 
applications for construction permits by Bill Mathis for a new standard 
broadcast station at Abilene, Texas to operate on 910 kilocycles with a 
power of 500 watts, daytime only; and by the Gillespie Broadcasting Com- 
pany to change the facilities of Station KNAF, Fredericksburg, Texas 
from operation on 1340 kilocycles with a power of 250 watts, unlimited 
time, to operation on 910 kilocycles with a power of 1 kilowatt, daytime 
only; 


IT APPEARING, That both applicants are legally, financially, 
technically and otherwise qualified, except as may appear from the issues 


specified below, to construct and operate the stations as proposed, but 
that operation by both stations as proposed would result in mutually de- 
structive interference; that both proposed operations would involve inter- 
ference with Station KRRV, Sherman, Texas (910 ke, 1 kw, DA-1, U); 
and | 

IT FURTHER APPEARING, That, purs.ant to Section 309(b) of 
the Communications Act of 1934, as amended, the instant applicants were 
advised by letter dated October 11, 1956 of the aforementioned deficiencies 
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2 
and that the Commission was unable to conclude that a grant of either ap- 
plication would be in the public interest; and 
IT FURTHER APPEARING, That a timely reply was filed by each 
of the applicants; and that the reply by Bill Mathis contained field intensity 
measurements purporting to show that the conductivity of the area is less 
than shown in Figure M-3 of the Standard Broadcast Technical Standards 
in the Commission's Rules and that no interference would be involved with 
Station KRRV; but that we are of the opinion the measurements are insuf- 
' ficient to prove a lower conductivity because they were made on radials 
from Station KRBC, Abilene, Texas, which is located approximately 6 
miles from the site proposed in the Mathis application 
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and, this, are not on a direct path from the Mathis site toward Station 
KRRV; and because measurements were not made within one mile from 
the KRBC transmitter to show an inverse distance field intensity at one 
mile; and 
IT FURTHER APPEARING, That, after consideration of the replies, 
we are of the opinion that a hearing on these applications is necessary; 
IT IS ORDERED, That,| pursuant to Section 309(b) of the Communica- 
; tions Act of 1934, as amended, the said applications ARE DESIGNATED 
FOR HEARING IN A CONSOLIDATED PROCEEDING, at a time and 
place to be specified in a subsequent order, upon the following issues: 
1. To determine the areas and populations which may be expected 
to gain or lose primary service from the proposed operation 
of Station KNAF, and the availability of other primary service 
to such areas and populations. 
To determine the areas and populations which would receive 
primary service from the operation proposed by Bill Mathis, 
and the availability of other primary service to such areas 
and populations. 
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3. To determine whether the operations proposed by Bill Mathis 

and the Gillespie Broadcasting Company (KNAF) would involve 
objectionable interference with Station KRRV, Sherman, Texas, 
or any other existing standard broadcast station, and, if so, 
the nature and extent thereof, the areas and populations affect- 
ed thereby, and the availability of other primary service to such 
areas and populations. : 

. To determine, in light of Section 307(b) of the ‘Communications 
Act of 1934, as amended, which of the operations here proposed 
would better provide a fair, efficient and equitable distribution 
of radio service. | 

To determine, in light of the evidence adduced pursuant to the 
foregoing issues, which, if either, of the applications should be 
granted. | 

IT IS FURTHER ORDERED, That Red River Valley Broadcasting 


Corporation, licensee of Station KRRV, Sherman, Texas IS MADE a party 


to the proceeding; and 


{ 71] | 
IT IS FURTHER ORDERED, That, to avail themselves of the op- 

portunity to be heard, Bill Mathis, Gillespie Broadcasting Company, and 
Red River Valley Broadcasting Corporation, pursuant to Section 1. 387 of 
of the Commission's Rules, in person or by attorney, shall within 20 days 
of the mailing of this Order, file with the Commission, in triplicate, a 
written appearance stating an intention to appear on the date fixed for the 
hearing and present evidence on the issues specified in this Order. 

FEDERAL COMMUNICATIONS COMMISSION 


/s/ Mary Jane Morris 
[SEAL] Secretary 


Released: January 14, 1957 
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Gillespie Broadcasting Company 
BP-10598, Docket 11901 
Exhibit 1 


Prepared by 
Mer! Saxon 
Consulting Radio Engineer 
Lufkin, Texas 
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Mr. Merl Saxon 
Consulting Radio Engineer 
P. O. Box 575 
Lufkin, Texas 


DIRECT TESTIMONY OF MERL SAXON ON BEHALF OF 
GILLESPIE BROADCASTING COMPANY, DOCKET 11901 


There are attached hereto engineering exhibits and maps showing 
pertinent data relating to the proposal of Gillespie Broadcasting Company 
to change frequency from 1340 kc to 910 kc, increase power from 250 


watts to 1,000 watts, and change hours of operation from unlimited time 
to daytime only (BP-10598). 

The contours shown on the maps were determined in accordance 
with the methods outlined in the FCC Rules and Regulations, and the con- 
ductivities used in all exhibits were obtained from Fig. M-3, the Commis- 
sion's soil conductivity map. * Inverse distance field intensity at one mile 
was based on an unattenuated field of 190 mv/m for one kilowait of power 
except where otherwise indicated. Where coverage contours had to be 
computed that crossed over areas with different soil conductivities, the 
"equivalent distance method" of determining these coverages was used. 

In determining the coverage of'stations using directional antennae the in- 
verse distance field intensity in pertinent directions was taken from the 
horizontal directional patterns of these stations on file with the FCC. In 
all cases where a station's inverse field varied from 190 mv/m for 1, 000 
watts, the station's field was taken from the FCC "Official List for Infor- 
mation Setting Forth Notified Assignments of Standard Broadcast Stations 
of the United States as of September 1, 1956". Population figures are 
based on the 1950 U. S. Census. 
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Figure 4 and the accompanying tabulation shows the extent of the 


interference which may be expected to be caused within the normally 
protected service area of Station KRRV, Sherman, Texas, and the 
other | 


* The application of Gillespie Broadcasting Company contains some 
field intensity measurements which were taken on the signal of station 
KRRV in order to determine whether the KRRV 0.5 and 0.025 mv/m 
contours fell on a radial between Sherman and Fredericksburg, Texas. 
After these measurements were submitted it was learned that at the 
time they were taken KRRV was operating by indirect measurement 

of power which would cause it to be running slightly under power for 

1, 000 watts if direct measurement had been used. For this reason, 
the measurements contained in the application have not been relied 
upon in any of the exhibits accompanying this statement. 
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broadcast services available to this interference area. ‘It will be noted 
that all the interference which will be caused to KRRV occurs at a dis- 
tance of more than 90 miles from the station, on the extreme southern 
edge of its service area, and on the far side of the two large urbanized 
areas of Dallas and Fort Worth, which had a combined population in 1950 
of 854,502. Twelve stations deliver primary service to 100% of the area 
and population which would receive interference within KRRV's normally 
protected contour, and a total of 18 stations render primary service to 
at least 50% of this area. The KNAF proposal does not involve objection- 
able interference to any existing broadcast station other than KRRV. 

Fig. 2 shows the area and population which may be expected to 
receive interference from KRRV within the 0.5 mv/m contour of station 
KNAF, and the extent of other broadcast service available to this area. 
It will be noted that four standard broadcast stations provide service to 


100% of the KNAF interference zone, and a total of seven stations pro- 


vide service to at least 50% of this zone. 
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A grant of the present proposal will enable KNAF to render a 
local primary broadcast service to approximately four times the popula- 
tion now receiving primary service within its normally protected con- 
tour, and to serve an area almost five times as large as its present 
service area. It can be seen from Fig. 2 that there are no standard 
broadcast stations located anywhere in the area which may be expected 
to gain service from the KNAF proposed change in facilities. Only one 
other standard broadcast station, KERV at Kerrville, is located any- 
where within KNAF's present or proposed service area. Six highways 


converge upon Fredericksburg to make it a trade center for the "hill 


country" surrounding the city which would receive a new local primary 
service from its proposed improvement in facilities. 

Under this proposal KNAF would relinquish its present night- 
time broadcast service, which is limited by objectionable interference 
to its 11.36 mv/m contour and an area of 63.8 sq. mi. in which reside 
4,302 persons. Of this population 3, 854 people reside in the city of 
Fredericksburg and the remainder in the area immediately around the 
city. All of the area presently receiving nighttime interference-free 
service from KNAF receives a nighttime groundwave signal in excess 
of 1.0 mv/m from station WOAI, San Antonio, Texas. While WOAI 
does not render a 2.0 mv/m signal to the city of Fredericksburg, its 


groundwave signal over the city is approximately 1.6 mv/m. 


MERL SAXON 
CONSULTING RADIO ENGINEER 
LUFKIN, TEXAS . 


Exhibit prepared March 22, 1957 | 
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GILLESPIE BROADCASTING COMPANY 
FREDERICKSBURG, TEXAS 


FIELD INTENSITY DISTRIFUTION MAP 
RADIO STATION KNAF 
PRESENT 250 WATT FULLTINE OPERATION 
130 Kc n 250 WATTS 
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TABLE I 


TABULATION OF ALL SERVICE CONTOURS OF STATION 
KNAF, FREDERICKSBURG, TEXAS, SHOWING AREAS, 
POPULATIONS AND ZONES OF INTERFERENCE 


(Present KNAF contours computed with inverse field at a mile of 90 mv/m and 
FCC soil map. Proposed contours were determined with inverse field of 180 mv/m 
and the same M3 soil map. Interference zones were computed using conductivity 
from this map too. ) 


PRESENT OPERATION OF KNAF 
1340 Ke 250 Watts 


Contour Area Population 


(mv/m) (Sq. Mi.) (Persons) 


0. 025 | 18 
21.2 4,078 
63.8 4, 302 
200 | 5, 981 
254 6,267 
530 | 7,461 
1, 880 14,677 
Interference from KCOR 52.4/1 368/2 
0.5 (interference-free) 1, 827.6 | 14, 309 


1/ Represents 2. 78% of the total area within present KNAF 0.5. mv/m contour. 
2/ Represents 2.51% of the total population within present KNAF 0.5 mv/m 
contour. 


PROPOSED OPERATION OF KNAF 
1000 Watts 


Contour | Population 


1000 : 35 

25 6, 120 

5 —-:11,480 

2 26, 672 

0.5 69, 917 
Interference from KRRV | 5, 112/4 

0.5 (interference-free) 64, 805 


3/ Represents 7.4% of the total area within KNAF proposed 0. 5 aS contour. 
4/ Represents 7.32% of the total ae a within KNAF proposed 0.5 mv/m 
contour. 
Exhibit prepared heed 7, 1957 by 


Merl Saxon 
Consulting Radio Engineer 
Lufkin, Texas 


for Gillespie Broadcasting Company 
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TABLE I-A 


TABULATION OF DATA SHOWING THE AVAILABILITY 
OF OTHER PRIMARY SERVICE TO THE PRESENT 0.5 
MV/M CONTOUR OF KNAF, FREDERICKSBURG, TEXAS 


(The present primary service area of KNAF is 1, 880 square miles computed on the 
basis of an inverse field of 90 mv/m at one mile. The 0.5 mv/m coverage of 
other stations where overlapping the KNAF 0.5 mv/m area is shown on Figure 2. 
The area of overlap was planimetered, and the percentage of total area is 
tabulated here for each station. Soil conductivity used according to FCC M3 map, 
and inverse distance field intensity at one mile was taken as 190 mv/m for one 
kilowatt of power except on Class I stations where it was taken as 225 mv/m for 
1000 watts. ) 


Frequency Daytime Area % of Total 


Station Location Kilocycles Power Watts (Sq. Mi.) Area 


KTBC Austin, Texas 590 5000 ND 1880 100 
KENS San Antonio, Texas 680 50000 ND 1880 100 
KMAC_ San Antonio, Texas 2630 5000 DA 1880 100 
KTSA San Antonio, Texas 550 5000 ND 1880 100 
WOAI San Antonio, Texas 1200 50000 ND 1880 100 
KONO _ San Antonio, Texas 860 5000 ND 1778 94.5 
KERV_ Kerrville, Texas 1230 250 ND 1006 53.5 
KITE San Antonio, Texas 930 1000 ND 545 29.0 
KCOR San Antonio, Texas 1350 5000 DA 157 8.4 


Exhibit prepared by 


Merl Saxon 
Consulting Radio Engineer 
Lufkin, Texas 


March 25, 1957 
for 


Gillespie Broadcasting Company 
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TABLE U-B 


TABULATION OF DATA SHOWING THE AVAILABILITY OF 
OTHER PRIMARY SERVICE TO THE 1000 WATT DAYTIME 
ONLY PROPOSED 0.5 MV/M CONTOUR OF KNAF, 
FREDERICKSBURG, TEXAS 


(The proposed primary service area of KNAF is expected to be 9,270 square miles 
computed on the basis of an inverse field of 180 mv/m at one mile. The 0.5 mv/m 
coverage of other stations where overlapping the KNAF 0.5 mv/m area is shown on 
Figure 2. The area of overlap was planimetered, and the percentage of total area 
is. tabulated here for each station. Soil conductivity used according to FCC M3 map, 
and inverse distance field intensity at one mile was taken as 190 mv/m for one kilo- 
watt of power except on Class I stations where it was taken as 225 mv/m for 1000 
watts. ) 


Frequency Daytime Area % of Total 
Station Location Kilocycles Power Watts . Mi. Area 


KTBC Austin, Texas 590 5000 ND 9270 100 
KENS _ San Antonio, Texas 680 50000 ND 9270 100 
KMAC_ San Antonio, Texas 630 5000 DA 9270 100 
KTSA San Antonio, Texas 550 5000 ND 9270 100 
WOAI San Antonio, Texas 1200 50000 ND 7850 84. 
KONO San Antonio, Texas 860 5000 ND 5915 63. 
KITE San Antonio, Texas 930 1000 ND 2955 31. 
KERV_ Kerrville, Texas 1230 250 ND 2380 25. 
KCOR San Antonio, Texas 1350 5000 DA 2096 22. 
KTRH Houston, Texas 740 50000 DA 1143 12. 
KATR Corpus Christi, Texas 1030 50000 ND 1137 12. 
WFAA Dallas, Texas 820 50000 ND 1116 12. 
New Braunfels, Texas 1420 1000 ND 1060 11. 
Austin, Texas 1370 1000 ND 935 10. 
San Antonio, Texas 1250 500 ND 924 10. 
Austin, Texas 1300 1000 ND 924 10. 
Fort Worth, Texas 570 5000 DA 804 
Junction, Texas 1450 250 ND 675 
San Saba, Texas 1410 500 ND 488 
Seguin, Texas 1580 1000 ND 420 
San Antonio, Texas 1540 250 ND 406 
San Marcos, Texas 1470 250 ND 384 
Brady, Texas 1490 250 ND 302 
Lampasas, Texas 1450 250 ND 185 
Taylor, Texas 1260 1000 ND 145 
Austin, Texas 1490 250 ND 117 
San Angelo, Texas 960 5000 ND 25 


6 
8 
8 
6 
6 
3 
2 
0 
4 
1 
0 
0 
7 
3 
3 
5 
4 
1 
3 
0 
6 
3 
3 
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Exhibit Prepared March 25, 1957 by 


Mer! Saxon 
Consulting Radio Engineer 
Lufkin, Texas 


for Gillespie Broadcasting Company 
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TABLE II-C 


TABULATION OF DATA SHOWING THE AVAILABILITY OF 
OTHER PRIMARY SERVICE TO THAT AREA WHICH MAY BE 
EXPECTED TO GAIN PRIMARY SERVICE FROM THE | 
PROPOSED OPERATION OF KNAF, FREDERICKSBURG, 
TEXAS, USING 1000 WATTS DAYTIME ONLY ON 910 KC 


(The present primary service area of KNAF is 1,880 square miles, and the proposed 
primary service area is expected to be 9,270 square miles. The 0.5 mv/m coverage 
of other stations where overlapping the increased area of service is shown on 

Figure 2. The area of overlap was planimetered, and the percentage of total area is 
tabulated here for each station. Soil conductivity used according to FCC M3 map, 
and inverse distance field intensity at one mile was taken as 190'mv/m for one kilo- 
watt of power except on Class I stations where it was taken as 225 mv/m for 1000 
watts. ) 


Frequency Daytime Area % of Total 
Station Location Kilocycles Power Watts (Sq. Mi. Area 


KTBC Austin, Texas 590 5000 ND 7390 100 
KENS _ San Antonio, Texas 680 50000 ND 7390 100 
KMAC_ San Antonio, Texas 630 5000 DA 7390 100 
KTSA San Antonio, Texas 550 5000 ND 7390 100 
WOAI San Antonio, Texas 1200 50000 ND 5970 
KONO San Antonio, Texas 860 5000 ND 4140 
KITE San Antonio, Texas 930 1000 ND 2404 
KCOR San Antonio, Texas 1350 5000 DA 1940 
KERV Kerrville, Texas 1230 250 ND 1374 
KTRH Houston, Texas 740 50000 DA 1143 
KATR Corpus Christi, Texas 1030 50000 ND 1137 
WFAA Dallas, Texas 820 50000 ND 1116 
KGNB New Braunfels, Texas 1420 1000 ND 1060 
KTXN~ Austin, Texas 1370 1000 ND 935 
KEXX San Antonio, Texas 1250 500 ND 924 
KVET Austin, Texas 1300 1000 ND 924 
WBAP Fort Worth, Texas 570 5000 DA 804 
KMBL_ Junction, Texas 1450 250 ND 675 
KBAL San Saba, Texas 1410 500 ND 488 
KWED Seguin, Texas 1580 1000 ND 420 
KIWW San Antonio, Texas 1540 250 ND 406 
KCNY San Marcos, Texas 1470 250 ND 384 
KNEL_ Brady, Texas 1490 250 ND 302 
KCYL Lampasas, Texas 1450 250 ND 185 
KTAE Taylor, Texas 1260 1000 ND 145 
KNOW Austin, Texas 1490 250 ND 117 
KGKL_ San Angelo, Texas 960 5000 ND 25 


Exhibit prepared March 26, 1957 by 


Merl Saxon 
Consulting Radio Engineer 
Lufkin, Texas 


for Gillespie Broadcasting Company 
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TABLE II-D 


TABULATION OF DATA SHOWING THE AVAILABILITY OF 
OTHER PRIMARY SERVICE TO THE INTERFERENCE ZONE 
EXPECTED TO EXIST WITHIN THE 1000 WATT DAYTIME 
ONLY PROPOSED 0.5 MV/M CONTOUR OF KNAF, 
FREDERICKSBURG, TEXAS, CAUSED BY KRRV, SHERMAN, 
TEXAS. 


(The interference zone caused to the proposed operation of KNAF on 910 kilocycles 
with 1000 watts power by KRRV has an area of 686 square miles with a population 
of 5,112. The 0.5 mv/m computed coverage of other stations where overlapping 
the zone of KNAF interference is shownon Figure 2. The area of overlap was 
planimetered, and the percentage of total area is tabulated here for each station. 
Soil conductivity according to FCC M3 map was used, and inverse distance field 
intensity at one mile was taken as 190 mv/m for one kilowatt of power except on 
Class I stations where it was taken as 225 mv/m for 1000 watts. ) 


Frequency Daytime Area % of Total 
Station Location Kilocycles Power Watts - Mi. Area 


Austin, Texas 590 5000 ND 686 100 
San Antonio, Texas 680 50000 ND 686 100 
San Antonio, Texas 630 5000 DA 686 100 
San Antonio, Texas 550 5000 ND 686 100 
Dallas, Texas 820 50000 ND 549 80. 
Fort Worth, Texas 570 5000 DA 496 
San Antonio, Texas 1200 50000 ND 405 
San Saba, Texas 1410 500 ND 264 
Austin, Texas 1300 1000 ND 192 
Lampasas, Texas 1450 250 ND 
Austin, Texas 1370 1000 ND 
San Antonio, Texas 860 5000 ND 
Taylor, Texas 1260 1000 ND 
Brady, Texas 1490 250 ND 
Austin, Texas 1490 250 ND 
San Marcos, Texas 1470 250 ND 
San Angelo, Texas 960 5000 ND 
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Merl Saxon 
Consulting Radio Engineer 
Lufkin, Texas 


for Gillespie Broadcasting Company 
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TABLE II-E 


TABULATION OF DATA SHOWING THE AVAILABILITY OF 
OTHER PRIMARY SERVICE TO THE INTERFERENCE-FREE 
AREA WITHIN THE PROPOSED 0.5MV/M CONTOUR OF 
KNAF, FREDERICKSBURG, TEXAS 


(The proposed primary service area of KNAF is expected to be 9,270 square miles, 
and the interference zone computed to be caused to KNAF by KRRV, Sherman, 
Texas, will be 686 square miles. The difference of these two areas is 8, 584 square 
miles of interference-free service area. The 0.5 mv/m computed coverage of 
other stations where overlapping the zone of interference-free service is shown on 
Figure 2. The area of overlap was planimetered, and the percentage of total area 
is tabulated here for each station. Soil conductivity according to FCC M3 map was 
used, and inverse distance field intensity at one mile was taken as 190 mv/m for 
one kilowatt of power except on Class I stations where it was taken as 225 mv/m for 
1000 watts. ) 


Frequency Daytime Area % of Total 
Station Location KitotGycles Power Watts - Mi. Area 


KTBC_ Austin, Texas 590 5000 ND 8584 
KENS_ San Antonio, Texas 680 50000 ND 8584 
KMAC_ San Antonio, Texas 630 5000 DA 8584 
KTSA _-_— San Antonio, Texas 550 5000 ND 8584 
WOAI San Antonio, Texas 1200 50000 ND 7445 
KONO San Antonio, Texas 860 5000 ND 5778 
KITE San Antonio, Texas 930 1000 ND 2955 
KERV Kerrville, Texas 1230 250 ND 2380 
KCOR_ San Antonio, Texas 1350 5000 DA 2096 
KTRH Houston, Texas 740 50000 DA 1143 
KATR- Corpus Christi, Texas 1030 50000 ND 1137 
KGNB New Braunfels, Texas 1420 1000 ND 1060 
KEXX _ San Antonio, Texas 1250 500 ND 924 
KTXN- Austin, Texas 1370 1000 ND 770 
KVET Austin, Texas 1300 1000 ND 732 
KMBL Junction, Texas 1450 250 ND 675 
WFAA Dallas, Texas 820 50000 ND 567 
KWED Seguin, Texas 1580 1000 ND 420 
KIWW San Antonio, Texas 1540 250 ND 406 
KCNY San Marcos, Texas 1470 250 ND 377 
WBAP Fort Worth, Texas 570 5000 DA 308 
KBAL San Saba, Texas 1410 500 ND 224 
KNEL_ Brady, Texas 1490 250 ND 202 
KNOW Austin, Texas 1490 250 ND 60 
KTAE Taylor, Texas 1260 1000 ND 25 
KGKL_ San Angelo, Texas 960 5000 ND 24 
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Exhibit Prepared March 27, 1957 by 
Merl Saxon 
Consulting Radio Engineer 
Lufkin, Texas 
for Gillespie Broadcasting Company 
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TABLE IV-A 


TABLE OF INTERFERENCE CONDITIONS FOR KRRV, 
SHERMAN, TEXAS, TO BE CAUSED BY PROPOSED 
OPERATION OF KNAF, FREDERICKSBURG, TEXAS 


(All service contours were determined by use of the FCC M8 soil map, and a value 
of 180 mv/m inverse field was assigned to the proposed KNAF antenna). 


PRESENT OPERATION OF KRRV 
910 Ke 1000 Watts DA-1 


Contour Area Population % of Total % of Total 


(mv/m) (Sq. Mi.) (Persons) (Area) (Population) 


0.5 24, 215 717, 248 100 100 
*Zone 1, 206 23, 632 4.98 3.29 


#0.5 23, 009 693, 616 95. 02 96. 71 


* Interference zone that will be caused to the 0.5 mv/m coverage area of Radio 
Station KRRV, Sherman, Texas, by the proposed operation of KNAF, 
Fredericksburg, Texas. 


# The resulting interference-free 0.5 mv/m contour of KRRV considering the 
proposed operation of KNAF. 


Exhibit Prepared March 14, 1957 by 


Merl Saxon 
Consulting Radio Engineer 
Lufkin, Texas 


for Gillespie Broadcasting Company 
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TABLE IV-B 


TABULATION OF DATA SHOWING THE AVAILABILITY OF 
OTHER PRIMARY SERVICE TO THE INTERFERENCE ZONE 
EXPECTED TO EXIST WITHIN THE 0.5 MV/M CONTOUR OF 
KRRV, SHERMAN, TEXAS, CAUSED BY PROPOSED OPERA- 
TION OF KNAF, FREDERICSBURG, TEXAS, USING 1000 WATTS 
DAYTIME ONLY 


(The interference zone caused to KRRV by the proposed operation of KNAF on 910 
kilocycles and a power of 1000 watts has an area of 1206 square miles with a 
population of 23,632. The 0.5 mv/m computed coverage of other stations where 
overlapping the zone of KRRV interference is shown on Figure 4. The area of over- 
lap was planimetered and the percentage of total area is tabulated here for each 
station. Soil conductivity according to FCC M3 map was used, and inverse distance 
field intensity at one mile was taken as 190 mv/m for one kilowatt of power except 
Class I stations where it was taken as 225 mv/m for 1000 watts. ) 


Frequency Daytime Area % of To- 


Station Location Kilocycles Power Watts (Sq . Mi.) total Area 


KLIF Dallas, Texas 1190 5000 ND 1206 100 
KRLD Dallas, Texas 1080 50000 ND 1206 100 
KSKY Dallas, Texas 660 1000 ND 1206 100 
WFAA Dallas, Texas 820 50000 ND 12:06 100 
WBAP Fort Worth, Texas 570 5000 DA 1206 100 
WRR_CODalias, Texas 1310 5000 ND 1206 100 
KGKO Dallas, Texas 1480 5000 DA 1206 100 
KFJZ Fort Worth, Texas 1270 5000 DA 1206 100 
KNOK Fort Worth, Texas 970 1000 ND 1206 100 
KXOL_ Fort Worth, Texas 1360 5000 ND 1206 100 
CP Grand Prairie, Texas 730 500 DA 1206 100 
KWFT Wichita Falls, Texas 620 5000 ND 1206 100 
KIXL Dallas, Texas 1040 1000 ND 1166 96. 
KTBC Austin, Texas 590 5000 ND 1106 91. 
KBEC Waxahachie, Texas 1390 500 DA 1094 90. 
KCNC Fort Worth, Texas 870 250 ND 1051 87. 
KCLE Cleburne, Texas 1120 250 ND 1018 84. 
KHBR Hillsboro, Texas 1560 250 ND 793 65. 
KSYD Wichita Falls, Texas 990 10000 DA §22 43. 
KCUL Fort Worth, Texas 1540 10000 DA 477 
KBUS Mexia, Texas 1590 500 ND 420 
WACO Waco, Texas 1460 1000 ND 375 
KZEE Weatherford, Texas 1220 250 ND 322 
KTBB- Tyler, Texas 600 500 ND 288 
KWTX Waco, Texas 1230 250 ND 245 
KORC Mineral Wells, Texas 1140 250 ND 225 
KMLW Marlin, Texas 1010 250 ND 212 
KSWA Graham, Texas 1330 500 ND 37 


Exhibit Prepared March 27, 1957 by 
Merl Saxon 
Consulting Radio Engineer 
Lufkin, Texas 
for Gillespie Broadcasting Company 
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DIRECT TESTIMONY OF 
ARTHUR B. STEHLING IN BEHALF 
OF GILLESPIE BROADCASTING COMPANY 


My name is Arthur Stehling. I am President and owner of all 
the outstanding stock of Gillespie Broadcasting Company, licensee of 
standard broadcast station KNAF, Fredericksburg, Texas. The follow- 
ing statement is my direct testimony in connection with the currently 
pending application of Gillespie Broadcasting Company for a construc- 
tion permit to increase power and change frequency and hours of opera- 
tion (BP-10598, Docket 11901). 


An unusual condition exists in the areas which are now served 


and which will receive additional primary service from KNAF in the 


event of a grant of its application in that the entire areas involved (ex- 
cept for a small region in the immediate vicinity of Kerrville, Texas) 

do not now receive any local daytime radio service from existing standard 
broadcast stations. As the engineering exhibits submitted in this proceed- 
ing show, all of the areas involved, with the exception of Kerrville itself, 
which has its own 250 watt station of limited coverage (KERV), receive 
broadcast service only from high-powered clear channel and regional 
broadcast stations in Austin and San Antonio, Texas. The purpose of 

the present application is to increase the area around Fredericksburg 
which will receive a truly local broadcast service from KNAF. 


[ 103] 
The area which would be served by the proposed increase in 
power of KNAF is generally known as the "Hill Country" of Texas. 
The persons residing in the Texas "Hill Country" form a unique social 
and cultural group, principally because of a common national origin 
and the retention of common interests since the time the "Hill Country" 
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was settled. The "Hill Country", in addition to Fredericksburg itself, 
embraces the cities of Mason, Llano, Johnson City, Buchannan Dam, 
Comfort, Center Point, and Harper, and includes the counties of Gil- 
lespie, Mason, Llano, Blanco, Kendall, Kimble, and Burnett. All of 
the foregoing cities and most of the foregoing counties would be served 
by the proposed increased service of KNAF. 
Fredericksburg and the "Hill Country" generally was first set- 
tled in 1846 by German immigrants under the leadership of John H. 
Meusebach. Many of the original immigrants received grants of land 
in Gillespie, Mason, Llano, and Kendall Counties, and these immigrants 
later moved to and established the towns of Comfort and Mason and set- 
tled the general surrounding area. Descendants of these immigrants in 
turn established the other cities in the area, such as Johnson City, 
Center Point, and Harper. Asa result, the residents of Fredericksburg, 
Mason, Comfort, and other towns in the area are now predominantly of 
German ancestry. The German language is commonly spoken in the 
area; in Fredericksburg, Mason and Comfort the German language is 
spoken by more than 75% of the residents. Because ! 
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of their common ancestry many of the people residing in the Fredericks- 
burg area and the "Hill Country” have intermarried and large family 
groups have grown up and remained intact. : 

Fredericksburg is the trade center and social, economic, and 
cultural focus for a large portion of the small towns and the "Hill 
Country" surrounding it. Six roads lead into Fredericksburg from the 
surrounding country. Accordingly, station KNAF is ideally situated to 
provide a local service not only to the city of Fredericksburg but to the 
entire surrounding area. In view of the predominantly German ancestry 
of many of the inhabitants, and their common social and cultural ties, 
station KNAF has since the beginning of its operations broadcast daily, 


for at least one hour each day, program material of particular interest 
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to its listeners of German ancestry, including polkas and other German 
music. Asa result of these broadcasts, KNAF has during the last ten 
years gained a large and devoted listening audience among the persons 
of German ancestry who receive its signal. 

In addition to the common ancestry of most of the inhabitants, 
numerous other economic, social, and political ties make residents of 
the "Hill Country" around Fredericksburg a homogeneous group. The 
counties of Gillespie, Kimble, Kerr, and Kendall belong to the Second 
38th Judicial District of Texas and are served by the same District 
Judge and District Attorney. KNAF is the only radio station (with the 
exception of KERV) which serves the Second 38th 
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Judicial District of Texas. During election campaigns, KNAF would be 
the only local radio station over which candidates for office in the Second 
38th Judicial District could discuss the issues with all of the voters at 
the same time. 

Similarly, the counties of Gillespie, Blanco, Burnett, Llano, and 
Mason comprise the 74th Legislative District of Texes. Station KNAF is 
the only station located within these counties in which the persons resid- 
ing therein can hear a discussion of the issues in any campaign by candi- 
dates for office of United States Representative. 

The residents of Gillespie, Kendall, Kerr, part of Kimble, Mason, 
and Llano Counties are served by one and the same electric distribution 
system--Central Texas Electric Cooperative, Inc., an REA membership 
Cooperative in which 95% of the rural residents of these counties partici- 
pate. Almost daily, KNAF broadcasts news items and public service 
announcements concerning the Cooperative. Frequently such announce- 
ments concern contemplated power interruptions during line repairs and 
hence serve the useful purpose of permitting consumers to prepare for 
such interruptions in power service and thus avoid spoilage of food, loss 


in electric hatchery operations and so on. The Central Texas Electric 
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Cooperative, Inc. is governed by a Board of Directors elected by the 
members. Station KNAF is the only radio station over which candidates 
for the office of Director can discuss the issues with all of the Coopera- 


tive members at the same time. 


[ 106] ! 
KNAF daily carries the soil conservation news of Area 20 of the 


Federal Soil Conservation Service, which has its headquarters at Fred- 
ericksburg. Because of the station's present low power, these broad- 
casts cannot be heard by many persons in the six counties of Kerr, 
Kimble, Mason, Llano, Blanco, and Kendall which, together with Gil- 
lespie County of which Fredericksburg is the county seat, comprise the 
Area 20 Soil Conservation Service. If its present application is granted, 
KNAF will be the only station in the area from which Area 20 Soil Con- 
servation Service announcements and technical information can be broad- 
cast to all of the residents within the Area. | 

The headquarters for the "Hill Country" branch office of the 
Texas Department of Public Welfare is also located at Fredericksburg, 
Texas. This branch of the agency serves the counties of Gillespie, 
Mason, Kimble, Kerr, Kendall, Blanco, and Llano. If its present 
application is granted, KNAF will be in a position to furnish local radio 
service to persons interested in public announcements and news bulletins 
of the Department of Public Welfare to virtually every resident of the 
"Hill Country" branch office, and will be the only station able to render 
such a service. | 

The town of Mason (population 2, 456) does not now receive any 
local radio service, but would receive a local service from KNAF if 
the present application is granted. Mason hasa Chamber of Commerce, 
a Lions Club, and many religious organizations which do not presently 
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have available the services of a local radio station over which to make 
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public announcements and broadcast news of local interest affecting 
these organizations. 

The town of Johnson City (population 648) does not now receive 
local radio service but would receive such service if the KNAF applica- 
tion is granted, Johnson City, like Mason, has a Chamber of Commerce, 
a Lions Club, and social and religious organizations which would profit 
from the availability of a local radio station. 

The town of Llano does not now receive any local radio service 
and would receive a primary signal of almost 2.0 mv/m from KNAF if 
its present application is granted. Llano has its own Chamber of Com- 
merce and other civic and religious organizations which would profit 
by the availability of a local radio station such as KNAF. 

The town of Comfort (population 1100) is now located at the ex- 
treme edge of KNAF's 0.5 mv/m service contour, in an area which is 
subject to objectionable interference from station KCOR. If KNAF'‘s 
application is granted, Comfort will be brought well within the station's 
2.0 mv/m contour. Comfort has its own Chamber of Commerce, Lion's 
Club, and similar organizations which would profit from the improvement 
of service requested by KNAF. 

Other small towns now lying beyond KNAF's primary service 


contour would be brought within this area if the proposed increase in 


power and change in frequency is granted. This improvement in 
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facilities would enable KNAF to increase the scope of its local radio 
service to the "Hill Country" in connection with Civil Defense, Ground 
Observer Corps, and other national defense organizations. During 
inclement weather, station KNAF has always made emergency announce- 
ments of school closings, interruptions in school bus service, and so on. 
If its present application is granted, the effectiveness and range of this 
important local service will be infinitely expanded, as well as the effec- 
tiveness of the public announcements and technical information now 
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rendered in limited degree for all of the County Agricultural Agents and 
4-H Clubs in the "Hill Country" area. | 
Finally, since Fredericksburg is the trade center of a large 
portion of the Texas "Hill Country" Fredericksburg merchants would 
benefit from the requested improvement of facilities by having available 
for the first time a single advertising medium which would serve the 
entire Fredericksburg trade area. 
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VERIFICATION 
Arthur Stehling being duly sworn on oath toca and says that 

the foregoing statement constitutes his direct testimony in this proceed- 
ing; that he was born in Fredericksburg and has resided there for 46 
years; that he is President of the Security State Bank of Fredericksburg; 
and that all the facts stated in his direct testimony are personally known 
by him to be true and correct. 


/s/ Arthur Stehling 


[ Jurat dated April 9, 1957] 
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BP-10598 
Docket 11901 


STIPULATION 
The undersigned stipulate that if Mr. Merl Saxon, consulting 
engineer for Gillespie Broadcasting Company, were called to testify 
on qualifying questions and cross-examination concerning his direct 
testimony and engineering exhibits heretofore exchanged among the 
parties (Gillespie Exhibit 1), he would testify in further qualification 
and explanation of Gillespie Exhibit 1 as follows: 
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1. Minimum and Maximum Services 

a. The minimum number of other primary services available to 
any one point in the area of objectionable interference to KRRV is 18. 
The area of minimum service is a triangular region of about eight square 
miles directly south of Weatherford, the location of KZEE, at the ex- 
treme western tip of the interference zone shown on Gillespie Figure 4. 
The maximum number of services available to any one point within the 
interference zone is 23. 

b. The minimum number of services available to any one point 
within the area which will receive a new primary service from a grant 
of the Gillespie application is 4. The area of this minimum service is 
a region of about 300 square miles surrounding the town of Mason (pop. 
2456) which now receives primary service only from the four high-power- 
ed San Antonio stations (KTBC, KENS, KMAC, and KTSA) serving all of 
the area which would receive increased primary service from a grant of 
the Gillespie application, as shown on Table II-C. The maximum number 
of primary Signals available to any one point within the area which will 
receive a new primary service from a grant of the Gillespie application 
is 15. 
| c. The minimum number of primary signals available to any 
point within the area in which KNAF's signal would receive objection- 
able interference from KRRV is five, this area being located at the ex- 
treme western tip of the interference zone south of Brady, Texas. The 
maximum number of primary signals available at any one point within 
the interference zone is eleven. 


d. The service contours shown in Gillespie Figure 4 are in all 


cases the normally protected (i.e., 0.5 mv/m daytime groundwave of 
the stations involved). While no exhaustive study has been made to 
determine whether any of the numerous stations listed in Table IV-B 


is in fact subject to objectionable interference within its normally protect- 
ed contour, it is believed that some interference would exist within the 


[ 111] 
27 
contours of several of the stations serving less than 50% of the KRRV 
interference area. To the extent that such stations are subject to 


objectionable 
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interference within their normally protected contours, the percentage 
of the interference area served by them would be proportionately less. 


The overall diminution of the service shown in Figure 4 would not, how- 


ever, be substantial. 
2. Assumed Antenna Efficiencies 

a. The antenna efficiency of 180 mv/m at one mile assumed for 
the proposed operatio: of KNAF throughout the exhibits submitted by 
Gillespie is based on Figure 8 of the Standards of Good Engineering 
Practice, an average ground system of 195 feet or 0. 18 wavelength, 
and an antenna height of 245 feet or 0. 226 wavelength, as fully explain- 
ed in Gillespie's application, BP-10, 598, Exhibit 2, page 2, under the 
heading, "Specifications for Proposed Operation". The antenna efficien- 
cy of 180 mv/m at one mile per kilowatt, or 90 mv/m for 250 watts, 
which is assumed for the present operation of KNAF, is based on Figure 
8 of the Standards and the present tower and ground system of KNAF. 
The service area of station KRRV, Sherman, Texas, as shown in Figure 
4 of Gillespie Exhibit 1, was taken from the directional antenna pattern 
found in FCC file BP-9873, an application by KRRV for modification 
of its antenna array. : 

b. The assumption made in Table I-A that the antenna efficiency 
for Class I stations is 225 mv/m for 1, 000 watts is based on the mini- 
mum value permitted by the FCC for such stations, and was used as a 
conservative basis of calculating the coverage of the Class I stations 
involved. A comparison of the antenna efficiency for the stations in- 
volved as stated in FCC Publication No. 37081, "Official List for In- 
formation Setting Forth Notified Assignments of Standard Broadcast 
Stations of the United States", dated September 1, 1956, indicates that 
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all Class I stations to which an antenna efficiency of 225 mv/m was 
assigned in the Gillespie exhibits have an actual efficiency of at least 
this value. If the actual antenna efficiencies specified in the Commis- 
sion's notification had been used rather than the uniform value of 225 
mv/m, no substantial difference would have resulted in the information 


shown in the Gillespie exhibits.: For instance, the Commission's of- 


ficial list specifies an antenna efficiency for station WOAI at San Antonio 
of 242 mv/m. If this value had been used to determine the coverage of 
WOAI rather than 225 mv/m, it would result in raising the value of the 
signal delivered by WOAI to the city of Fredericksburg from 1.6 mv/m 
to slightly more than 1.7 mv/m. 

c. A Similar assumption was made throughout Gillespie's 
exhibits that stations other than Class I stations would be deemed to 
have antenna efficiencies of 190 mv/m at one mile for 1 kilowatt of 
power. Here again, the actual antenna efficiencies of each of the many 
stations considered, as listed in the publication referred to in paragraph 
(b) above, vary somewhat from station to station. However, it is be- 
lieved that the 190 mv/m figure represents a reasonably accurate con- 


servative 
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estimate. If the individual antenna efficiencies reflected in the Commis- 
sion's notification had been used in each case, no substantial change 
would have resulted in the information shown. 
3. Nighttime Limitation of KNAF 

There is attached hereto a copy of Figure 'W", taken from 
Gillespie's application (BP-10, 598), a tabulation of the stations con- 
sidered in determining KNAF's present nighttime limitation and the 
manner in which this determination was made. 

It has been brought to the attention of Gillespie that two addition- 
al stations (KWKC, Abilene, Texas and KBRS, Springfield, Arkansas) 
should also have been taken into account in determining KNAF's nighttime 
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limitation. When these two stations are considered, KNAF's nighttime 
limitation is raised from 11. 36 mv/m to approximately 12.0 mv/m. The 
effect of this negligible increase in nighttime limitation over that shown 
in Gillespie's exhibits is to reduce the total area served by some 2, 000 
feet and the total population served by about 50 persons. 
4, Stations Providing 2.0 mv/m Service to Fredericksburg 
While the scale of Gillespie Figure 3 is too small to show in 
detail the placement of the KMAC 2.0 mv/m contour, this contour en- 
closes all of the city limits of Fredericksburg. Accordingly, KMAC, as 
well as the three other stations shown on Gillespie Figure 3 as serving 
all of Fredericksburg with a 2.0 mv/m signal (KTBC, KTSA, and KENS), 
provides primary service daytime to all of the city. To these four serv- 
ices must, of course, be added that of KNAF, which provides primary 
service to all of Fredericksburg daytime under its present authorization 
and would continue to provide such service under its proposed operation. 
/s/ Robert M. Booth, Esq. 


Counsel for Red River Valley 
Broadcasting Corporation 
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/s/ Aloysius B. McCabe, Esq. 
Counsel for Gillespie 
Broadcasting Company 


/s/ Ray Paul, Esq. 
Counsel for the Broadcast 
Bureau 


ATTACHMENT [To Gillespie's Exceptions 
and Brief] 


Applications to change from fulltime to daytime only operation 
granted without hearing, January 1956--April 1957 


Date of Grant FCC Pub. 
File No. Call City 1950 pop. without hearing Notice No. 


BP-10,891 KVEL Vernal, Utah 2, 845 4-4-57 43704 
BP-10,902 KWEI Weiser, Idaho 3, 961 3-20-57 43076 
BML-1701 KENA Mena, Ark. 4,445 2-13-57 41707 
BML-1702 Thomson, Ga. 3, 489 2-13-57 41707 
BML-1680 Union, S. C. 9, 730 2-7-57 41604 


BP-10, 760 Stamford, Tex. 5, 819 1-10-57 40505 


BP-9479 Tifton, Ga. 6, 831 11-15-56 38568 


BP-10, 438 Franklin, Va. 4,670 11-8-56 38463 
BP-10, 548 Sebring, Fla. 5, 006 11-8-56 38463 
BP-10, 438 Americus, Ga. 11, 389 8-3 0-56 35606 
BP-10, 353 Conway, S. C. 6, 073 6-20-56 33551 
BP-10, 308 Harrison, Ark. 5, 542 4-25-56 31590 
BP-9953 WGYV_ Greenville, Ala. 6, 781 1-25-56 27965 

NOTE: In all of the above cases the applicant operated the only standard 


broadcast station in the community involved at the time of the 
grant. 
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FCC 57D-61 
Appearances 48520 
Reed T. Rollo and Aloysius B. McCabe and Arthur Stehling, 
Fredericksburg, Texas, on behalf of the Gillespie Broadcasting Company, 
(KNAF); Robert M. Booth, Jr. and D. F. Prince on behalf of the Red 
River Valley Broadcasting Company; and Ray R. Paul on behalf of the 
Chief, Broadcast Bureau, Federal Communications Commission. 


INITIAL DECISION OF HEARING EXAMINER THOMAS H. DONAHUE 
Preliminary Statement 

1. At the present time the above-entitled applicant operates a 
standard broadcast station on 1340 kc, 250 watts power, unlimited time, 
at Fredericksburg, Texas. With the application here at issue, it seeks 
to change frequency to 910 kc, power to 1 kw, and hours of operation to 
daytime only. | 

2. By Memorandum Opinion and Order of the Commission re- 
leased January 14, 1957, the Gillespie application was designated for 
consolidated hearing, together with the application of Bill Mathis, who 
then sought to operate on 910 kc with 500 watts power, daytime only, 
at Abilene, Texas. Both applicants were found to be minimally quali- 
fied to operate the stations they proposed. Red River Valley Broad- 
casting Corporation, licensee of standard broadcast station KRRV, 
Sherman, Texas, was named a party to the proceeding. The issues 
designated were: | 

1. To determine the areas and populations which may 
be expected to gain or lose primary service from the proposed 


operation of Station KNAF, and the availability of other primary 


service to such areas and populations. 
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2. To determine the areas and populations which would 
receive primary service from the operation proposed by Bill 
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Mathis, and the availability of other primary service to such 
areas and populations. 

3. To determine whether the operations proposed by Bill 
Mathis and the Gillespie Broadcasting Company (KNAF) would 
involve objectionable interference with Station KRRV, Sherman, 
Texas, or any other existing standard broadcast station, and, 
if so, the nature and extent thereof, the areas and populations 
affected thereby, and the availability of other primary service 


to such areas and populations. 


4. To determine, in light of Section 307(b) of the Communi- 
cations Act of 1934, as amended, which of the operations here 
proposed would better provide a fair, efficient and equitable 
distribution of radio service. 

5. To determine, in light of the evidence adduced pursuant 
to the foregoing issues, which, if either, of the applications 
should be granted. 

3. A pre-hearing conference was held on March 18, 1957. On 
the same day Bill Mathis petitioned to dismiss his application. That 
petition was granted by order of the Chief Hearing Examiner, released 
March 29, 1957. Hearing was held on May 6, 1957, and the record 
closed after a brief session on May 16, 1957. At the hearing on May 6, 
1957, a considerable discussion evolved over an objection to a Gillespie 
exhibit which included non-technical data designed to show an extraordinary 
need for the service proposed. The Examiner sustained objection to the 
exhibit on the ground that it was irrelevant to the issues upon which the 
application was being heard but afforded Gillespie a continuance of hear- 
ing in order to petition to enlarge issues. At the hearing on May 16, 1957, 
Gillespie announced it had elected not to seek to enlarge issues but would 
stand on the record. 

4. The effect of the Mathis dismissal has been to render moot 
Issues 2 and 4 in their entirety and to delete reference to Mathis from 
Issues 3 and 5. 
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Findings of Fact 

5. Fredericksburg is located in Gillespie County, Texas. Accord- 
ing to the 1950 U.S. Census, the town has a population of 3,854. Set forth 
below is a table showing the areas and populations now served within vari- 
ous pertinent contours and those which would be served under the Gillespie 
proposal, 


Present Proposed 
Contour (mv/m) Area (sq. mi. ) Population ulation Area a mi. ) ss 
12. O(nighttime 63. 8 4, 252 
limit) (approx. ) | 
2.0 530 7,461 2, 550: 26, 672 


0. 5(normally 
protected) 1, 880 14,677 9, 270) 69, 917 


0. 5(inter- 
ference 1, 827.6 14, 309 8, 584 64, 805 
free) | 


6. Under its proposed daytime-only operation Gillespie's inter- 
ference-free contour would have within it 50,496 more persons and 6, 756. 4 
more square miles than it now has. Four stations serve all, four stations 
serve between 25% and 85%, and 19 stations serve up to 22% of that area. 
All areas which would receive service from applicant's station for the 
first time are approximately 25 to 54 miles from Fredericksburg. 

7, Applicant's station, KNAF, is the only radio station in Fred- 
ericksburg. Aside from that furnished by KNAF, the city receives no 
other primary service, nighttime. The rural area now served nighttime 
by KNAF, which includes a population of about 400, receives primary 
service nighttime from only one other station, station WOAI, San Antonio, 
Texas. 

8. Operating as proposed, Gillespie would cause objectionable 
interference to intervenor's station (KRRV, Sherman, Texas). The inter- 
ference area would extend over 1, 206 square miles and would include a 
population of 23,632 persons. This would account for 3. 29% of the total 
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population within KRRV's normally protected contour and 4. 98% of the 
area within that contour. Twelve stations now serve all of that area and 
16 other stations serve parts of it. This interference area is located at 
the southern edge of KRRV's service area approximately 90 miles from 


the station's transmitter site. 
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9. Gillespie's proposal would also receive interference from 
intervenor's station. The area'thus involved would cover 686 square 
miles and include 5,112 persons. These figures amount to 7.4% and 
7.32%, respectively, of the area and population within the applicant's 
proposed 0.5 mv/m normally protected contour. 


Conclusions 

1. The basic issue in this case is whether it is in the public 
interest to grant an application that would deprive some 4, 000 persons 
of their only nighttime primary service, deprive another 400 odd of one 
of two such services and cause an existing station to lose about 23, 000 
persons from its primary service area in order to bring a new daytime 
primary service to some 50, 000 people, all of whom now receive at 
least four such services and some of whom receive many more. Appli- 
cant has elected to prosecute its application without any showing of un- 
usual need for the service it proposes. The mere statement of the basic 
issue appears to point to denialiof the application for it would appear ob- 
vious that it is more in the public interest for a small but substantial seg- 
ment of the public to have a modicum of radio service than it is for a large 
segment to have an addition to a multiplicity of such services. The fact 
that the proposed operation would cause an existing station to lose some 
3% of its audience with the attendant dislocation that would result to both 
the station and the audience merely adds another reason to an already 
persuasive basis for denial of the application at issue. 

2. It may be as applicant contends in its proposed findings and 
as counsel for the Broadcast Bureau has suggested on the record that 
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the Commission has in late years evolved a policy of permitting stations 
such as applicant's to drop nighttime operation in order to enlarge their 
audiences. If such a policy has developed, it would appear that the pub- 
lic should be so apprised. Reversal of this decision will provide a con- 
venient vehicle for that announcement. Authorities cited by applicant do 
not, by any means establish the existence of such a policy. Applicant 
cites Vidalia Broadcasting Company, 8 RR 1 (1952), and 13 non-hearing 
cases where stations similar in nature to applicant's were, upon applica- 
tion, given authorization by the Commission to discontinue nighttime 
operation. The Vidalia case is distinguishable from the instant matter 
on many grounds. There, the hearing was taken to the field and held in 
the town in which the applicant station was located. That such a hearing 
was to be held was widely publicized locally both on the air and in the 
press. Some 35 public witnesses testified. All supported the applicant's 
proposed change. The issues were far different from those designated 
here and showings were made on the financial condition of the station, 
the needs and characteristics of the populations affected by the proposed 
change and the listening habits of those populations. No such factors 


are present here. While the 13 non-hearing cases cited may indicate 
that | 
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public interest considerations can be marshalled to justify discontinuance 
of nighttime operation, since the disposition of those applications was 
made without the necessity of a published rationale, they provide no 
guidance as to how the public interest would be served by grant of appli- 
cations such as this one. 

In light of the foregoing, IT IS ORDERED, this 2nd day of August, 

1957, that unless an appeal from this Initial Decision is taken by any of 
the parties or the Commission reviews the Initial Decision on its own 
motion in accordance with the provisions of Section 1. 853 of its rules, 
the above-captioned application of Gillespie Broadcasting Company (KNAF) 
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Fredericksburg, Texas, for a construction permit to change frequency 
from 1340 kc, 250 watts power, unlimited time, to 910 kc, power of 1 kw 
and hours of operation to daytime only IS DENIED. 
/s/ Thomas H. Donahue 
Hearing Examiner 


[SEAL] Federal Commications 
Commission 


Released: August 2, 1957 

and effective 40 days thereafter, 
subject to the provisions of the 
rule cited in the ordering clause 
above. 


[ 232] FCC 58-817 
61855 


Appearances 


Reed T. Rollo and Aloysius B. McCabe and Arthur Stehling, 


Fredericksburg, Texas, on behalf of the Gillespie Broadcasting Company 
(KNAF); Robert M. Booth, Jr. and D. F. Prince on behalf of the Red 
River Valley Broadcasting Corporation; and Ray R. Paul on behalf of 


the Chief, Broadcast Bureau, Federal Communications Commission. 


DECISION 
By the Commission: Commissioner Lee not participating. 


Preliminary Statement 
1. At the present time the above-entitled applicant operates a 


standard broadcast station on 1340 kilocycles, 250 watts power, unlimited 
time, at Fredericksburg, Texas. With the application here at issue, it 
seeks to change frequency to 910 kilocycles, power to 1 kilowatt, and hours 
of operation to daytime only. 

2. By an Order of the Commission released January 14, 1957, the 
Gillespie application was designated for consolidated hearing, together 
with the application of Bill Mathis, who then sought to operate on 910 
kilocycles with 500 watts power, daytime only, at Abilene, Texas. Both 
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applicants were found to be minimally qualified to operate the stations 
they proposed. Red River Valley Broadcasting Corporation, licensee 
of standard broadcast station KRRV, Sherman, Texas, (910 ke, 1 kw, 
DA-1, U) was named a party to the proceeding. The issues designated 
were: i 
1. To determine the areas and populations which may be 
expected to gain or lose primary service from the proposed op- 
eration of Station KNAF, and the availability of other primary 
service to such areas and populations. 
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2. To determine the areas and populations which would 
receive primary service from the operation proposed by Bill 
Mathis, and the availability of other primary service to such 
areas and populations. 

3. To determine whether the operations proposed by Bill 
Mathis and the Gillespie Broadcasting Company (KNAF) would 
involve objectionable interference with Station KRRV, Sherman, 
Texas, or any other existing standard broadcast station, and, 
if so, the nature and extent thereof, the areas and populations 


affected thereby, and the availability of other primary service 


to such areas and populations. 

4. To determine, in light of Section 30710) of the Com- 
munications Act of 1934, as amended, which of the operations 
here proposed would better provide a fair, a and equitable 
distribution of radio service. | 

5. To determine, in light of the evidence adduced pursuant 
to the foregoing issues, which, if either, of the applications 
should be granted. , 

3. A pre-hearing conference was held on March 18, 1957. On 
March 21, 1957, Bill Mathis petitioned to dismiss his application. That 
petition was granted by Order of the Chief Hearing Examiner, released 
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March 29, 1957. Hearing was held on May 6, 1957, and the record 
closed after a brief session on May 16, 1957. At the hearing on May 6, 
1957, a considerable discussion evolved over an objection to a Gillespie 
exhibit which included non-technical data designed to show an extraordi- 
nary need for the service proposed. The Examiner sustained objection 
to the exhibit on the ground that it was irrelevant to the issues upon which 
the application was being heard but afforded Gillespie a continuance of 
hearing in order to petition to enlarge issues. At the hearing on May 

16, 1957, Gillespie announced it had elected not to seek to enlarge issues 
but would stand on the record. 1/ Proposed findings of fact and conclu- 
sions were filed by all of the parties to the proceeding. 


1/ Exception is taken to the Examiner's failure to admit this exhibit 

into evidence and to make certain findings of fact based thereon to the 
effect that a special need exists in the Fredericksburg area for the pro- 
posed broadcast service. Upon consideration of the excluded exhibit, the 
Commission is of the opinion that the Examiner made a proper ruling. 
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4. On August 2, 1957, Hearing Examiner Thomas H. Donahue 
released his Initial Decision proposing to deny the application of Gillespie 
Broadcasting Company. Red River Valley Broadcasting Corporation filed 
no exceptions to the Initial Decision but filed a request for oral argument 
on September 13, 1957. Exceptions to the Initial Decision and briefs in 
support thereof were filed on September 23, 1957 by Gillespie and the 
Commission's Broadcast Bureau. On October 3, 1957, Red River Val- 
ley Broadcasting Corporation filed a reply to the exceptions and support- 
ing briefs. Oral argument was held before the Commission en banc on 
June 16, 1958. The Commission's rulings on the exceptions to the Initial 
Decision are set forth in the appendix attached hereto. 
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Findings of Fact 
5. Fredericksburg is located in Gillespie County, Texas, 

approximately 66 miles northwest of San Antonio, Texas. According 
to the 1950 U.S. Census, the town has a population of 3,854. Station 
KNAF is the only broadcast station authorized in Fredericksburg. Set 
forth below is a table showing the areas and populations now served 
within various pertinent contours and those which would be served under 
the proposal of the applicant. Station KERV, Kerrville, Texas, the on- 
ly standard broadcast station within Station KNAF's proposed service 
area, renders primary service to 25. 6% of the proposed 0.5 mv/m serv- 
ice area of KNAF. | 


Present Pro osed 


Contour (mv/m) Area (sq. mi.) Population Area (sq. mi.) Population 


12. O(nighttime 63. 8 4, 252 
limit) (Approx. ) 


2.0 530 7, 461 2, 550 26, 672 


0. 5(normally 
protected) 1, 880 14, 677 9, 270 69, 917 


0. 5(inter- 
ference 1, 827.6 14, 309 8, 584 64, 805 
free) 


6. Under its proposed daytime-only operation Gillespie's inter- 
ferénce-free contour would have within it 50, 496 more persons and 
6, 756.4 more square miles than it now has. Four stations (KENS, KMAC 
and KTSA, San Antonio, and KTBC, Austin) serve all of the gained area, 
four stations serve between 25% and 85%, and nineteen stations serve up 
to 22% of that area. A minimum of four anda maximum of fifteen primary 
services are available to the service area which would be gained by the 
proposal. All areas which would receive service from applicant's station 
for the first time are approximately 25 to 54 miles from Fredericksburg. 
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7. A grant of the proposed facilities would involve the relinquish--: 
ment of Station KNAF's present nighttime service to Fredericksburg. KNAF 
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is limited by objectionable interference from other stations at night to 
its 12.0 mv/m contour and delivers a nighttime interference-free signal 
to an area of about 63. 8 square miles in which reside approximately 
4,252 persons. Of this population, 3, 854 persons reside in Fredericks- 
burg itself and the remaining approximately 400 persons reside in the 
area immediately around the town. The rural area presently served 
nighttime by Station KNAF receives other primary service from Station 
WOAI, San Antonio, Texas (1200 kc, 50 kw, U). Apart from Station 
KNAF, Fredericksburg itself receives no other primary service night- 
time. 

8. Operating as proposed, Gillespie would cause objectionable 
interference to Station KRRV, Sherman, Texas, which is located approx- 
imately 268 miles northeast of the proposed station. The interference 
area would extend over 1, 206 square miles and would include a population 
of 23,632 persons. This would account for 3. 29% of the total population 
within KRRV's normally protected contour and 4. 98% of the area within 
that contour. Twelve stations now serve all of that area and sixteen 
other stations serve parts of it. This interference area is located at 
the southern edge of KRRV's service area approximately 90 miles from 
the station's transmitter site and to the south of the Dallas and Fort 
Worth urbanized areas, which lie between Sherman and Fredericksburg. 
A minimum of eighteen and a maximum of twenty-three primary services 
are available to any one point within the interference area. 

9. Station KNAF presently receives interference within its 
normally protected 0. 5 mv/m contour from Station KCOR, San Antonio, 
Texas, to an area representing 2. 78% of the total area and a population 
representing 2. 51% of the total population. The proposed operation would 
receive interference from Station KRRV, Sherman, Texas. The area 
thus involved would cover 686 square miles and include 5, 112 persons. 
These figures amount to 7.4% and 7.32%, respectively, of the area and 
population within Gillespie's proposed 0.5 mv/m normally protected 
contour. 
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Conclusions | 
1. In its order of designation, the Commission found Gillespie 

to be legally, financially, technically and otherwise qualified to construct 
and operate its proposed station except as might appear from the issues 
designated for hearing. Specific reference was made to the fact that 
Gillespie's application was mutually exclusive with the then pending ap- 
plication of Bill Mathis and that its proposed operation would involve 
interference with a Sherman, Texas station. In view of the dismissal 
of the application of Mr. Mathis, the question presently before us is 


whether a grant of the Gillespie application would be in the public inter- 


est, convenience and necessity. 

2. Section 3. 24(b) of the Commission's Rules provides that a 
proposal which involves objectionable interference to an existing station 
may be authorized only if the need for the proposed service outweighs 
the need for the service which would be lost by reason of the interference. 
The proposal to change the frequency of Station KNAF and increase its 
operating power from 250 watts to one kilowatt would enable the station 
to provide, during daytime hours, a primary service within its proposed 
0. 5 mv/m interference-free contour to an additional 50, 496 persons, 
residing in an area of 6, 756.4 square miles. This area is located 
within 25 to 54 miles from Fredericksburg. Four standard broadcast 
stations, located in San Antonio and Austin, Texas, provide primary 
service to all of that area and 23 stations provide primary service to 
portions of the area with a minimum of four and a maximum of fifteen 
services available. 

3. The proposed operation of Station KNAF would cause objection- 
able daytime co-channel interference to Station KRRV, Sherman, Texas, 
in an area of 1, 206 square miles including a population of 23, 632' persons. 
This area is approximately 90 miles from Sherman and the urbanized 
areas of Fort Worth and Dallas lie between it and the transmitter site 
of the station. The population affected represents 3. 29% of the population 
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within KRRV's normally protected contour, Other primary service is 
available to the interference area, in its entirety, from each of twelve 
broadcast stations, and, in portions thereof, from sixteen additional 
stations. Objectionable interference would not be caused to any other 
existing station by the proposed operation. 

4, Upon a comparison of the need for the new service to be 
offered by Station KNAF with the service of Station KRRV which is to 
be lost, without anything more, it is concluded that a grant of the ap- 
plication would be appropriate. The interference area is located a 
considerable distance from the transmitter site of Station KRRV beyond 
an intervening metropolitan area. There are a number of other services 
available to the area. The percentage of the population losing the serv- 
ice of Station KRRV is not so great as to outweigh the need for the addi- 
tional service proposed by applicant. 
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5. The Hearing Examiner proposed to deny the application of 
Gillespie. He was persuaded to reach this result by the fact that the 
operation of Station KNAF, as proposed, would deprive the city of Fred- 
ricksburg of its only nighttime primary service and deprive 400 persons 
in the rural area nearby of one of two such services as well as cause 
Station KRRV in Sherman, Texas to lose about 23, 000 persons from its 
primary service area. The Commission has carefully considered the 
matters of record in this proceeding and the arguments for and against 
sustaining the determination reached by the Hearing Examiner. We are 
of the opinion, however, that the result reached by him was based on 
matters outside the scope of the issues designated for hearing. Issues 
similar to those specified for hearing have been customarily interpreted 
to permit an exact determination of the populations which would benefit 
from the proposal in question as compared to the populations which would 
benefit from other proposals or'as compared to the populations which 
would lose the service of existing stations because of interference from 


the proposal in question. Where the possibility exists that the 


[ 237] 
43 


Commission's ultimate determination may rest on the factor of compara- 
tive gains and losses in population which would receive primary service 
from the applicant's station, a specific issue is designated for hearing 
on that point. Vidalia Broadcasting Company, 8 RR 1 (1952). 

6. We concluded, prior to designating the Gillespie application 
for hearing, that the fact that a grant of the application would mean a 
loss of nighttime service to Fredericksburg was not a possible basis for 
denial of the application and, therefore, did not make this loss a matter 
of inquiry in the 309(b) letter sent to the applicant or the subject of a 
hearing issue. No party has requested that the issues be enlarged to 
determine whether a grant of the application would be in the public in- 
terest because part of Station KNAF's existing service area and popula- 
tion would no longer receive service from its operation. We see no 
justification for enlarging the issues to permit such an inquiry at this 
stage of the proceeding. | 

7. On the basis of the record before us we have concluded that 
there is a greater need for the new service to be offered by Station KNAF 
than for the service of Station KRRV which will be lost due to interference. 
No other question remains to be resolved. A grant of Gillespie's applica- 
tion would be in the public interest, convenience and necessity. 

Accordingly, IT IS ORDERED, This 3rd day of September, 1958, 
that the application of Gillespie Broadcasting Company for a construction 
permit to change the assigned frequency of Station KNAF, Fredericksburg, 
Texas, to 910 kilocycles, power to one kilowatt, and hours of operation 
to daytime only IS GRANTED. | 


FEDERAL COMMUNICATIONS COMMISSION 


[SEAL] 
/s/ Mary Jane Morris 
Secretary 


Released: September 4, 1958 
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MEMORANDUM OPINION AND ORDER 


By the Commission: Chairman Doerfer abstaining from voting: 
Commissioner Lee absent. 


1. The Commission has before it for consideration (a) its 
Decision in the above-entitled proceeding, adopted September 3, 1958 
and released September 4, 1958 (FCC 58-817; 25 FCC 807), granting 
the application of Gillespie Broadcasting Company; (b) a petition for re- 
hearing filed October 6, 1958 by Red River Valley Broadcasting Corpora- 
tion, a party to the proceeding; (c) an opposition thereto filed October 14, 
1958 by Gillespie Broadcasting Company; (d) a reply to the opposition 
filed October 24, 1958 by Red River Valley Broadcasting Corporation; 

(e) a motion to strike the reply filed October 28, 1958 by Gillespie Broad- 
‘casting Company; and (f) an opposition to the motion to strike filed Novem- 
ber 5, 1958 by Red River Valley Broadcasting Corporation. 

2. In its decision released September 4, 1958, the Commission 
granted the application of Gillespie Broadcasting Company (hereinafter 
called Gillespie), licensee of Station KNAF, Fredericksburg, Texas, for 
permission to change its frequency from 1340 to 910 kilocycles, its power 
from 250 watts to 1 kilowatt, and its hours of operation from unlimited 
time to daytime only. The application had been designated for hearing 
by Order of the Commission released January 14, 1957. Hearing was 
held, the Hearing Examiner's Initial Decision proposing to deny the ap- 
plication was released August 2, 1957, and oral argument on the excep- 
tions to the Initial Decision was held before the Commission en banc on 
June 16, 1958. 

3. Red River Valley Broadcasting Corporation (hereinafter called 
Red River), licensee of Station KRRV, Sherman, Texas (910 kc, 1 kw, 
DA-1, U), a party to the proceeding because of interference to its opera- 
ition, filed the instant petition for rehearing and reconsideration of the 
Commission's action granting the application of Gillespie. Several 


points of error in the conclusions are assigned. 1/ 
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1/ In addition, a stay of the effective date of the Decision and of the grant 
of the construction permit was requested until action could be taken on 
the petition for rehearing. By Memorandum Opinion and Order released 
November 21, 1958, the Commission denied the request for a stay. 
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Gillespie opposes the request for rehearing and reconsideration and has 
moved to strike the reply of Red River as untimely filed. 

4, Turning first to the question of the timeliness of the filing of 
the reply to the opposition, the Commission has concluded that said reply 
was filed in a timely fashion. Whether or not Saturdays and Sundays are 
to be included in the computation of time depends on whether the basic 
amount of time allocated for filing a particular pleading, exclusive of 
the time provided for service by mail, is more or less than seven days. 
Under Section 1. 13 of the Commission's Rules, a reply to an opposition 
must be filed within five days after the filing of the opposition. Thus, 
under Section 1. 18(b) of the Rules Saturdays and Sundays are to be ex- 
cluded from the computation. Here the opposition was filed Monday, 
October 14, 1958. After excluding Saturday and Suncay, the fifth day 
for filing the reply was Monday, October 21, 1958. Allowing three ad- 


ditional days for service by mail, the reply was timely filed on Thursday, 
October 24, 1958. 2/ 
5. The principal point made by Red River in its petition is the 


Commission's alleged error in refusing to consider the loss to the pop- 
ulation of Fredericksburg, Texas, of its only primary nighttime service 
as a result of the change in hours of operation of Station KNAF. The 
Commission has carefully considered the arguments advanced by petition- 
er, including the references to the discussions at prehearing conference 
and the hearing during which the parties apparently agreed that the issues 
encompassed consideration of the loss of the nighttime service. These 
have been evaluated in relation to the language of the issue which lends 
itself to the interpretation apparently agreed to by the parties, and itis 
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concluded that the loss of the only primary nighttime service to Fredericks- 
burg should have been considered and weighed. 

6. As found in paragraph 7 of the Findings of Fact in the Decision, 
Station KNAF is limited by objectionable interference from other stations 
at night to its 12.0 mv/m contour and delivers a nighttime interference- 
free signal to an area of about 63. 8 square miles in which reside approx- 
imately 4,252 persons. 3, 854 of this number, all of whom reside in 
Fredericksburg, would lose their only primary nighttime service by a 
grant of the instant application, and 400 persons residing in the rural 
area around the town would lose their second primary nighttime service. 
All of these persons would continue to receive primary service daytime 
from the proposed operation. 

7. Under the proposed daytime-only operation, the area within 
Gillespie's 0.5 mv/m interference-free contour would be increased 


2/ The exclusion of Saturday and Sunday does not apply to the three-day 
mailing period. Therefore, had the five days ended on a Friday, the 
following Saturday and Sunday would have constituted two of the three 
additional days permitted where service is by mail. 
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from 1, 827.6 square miles to 8, 584 square miles and the population 
from 14, 309 persons to 64, 805 persons. Thus 50, 496 persons in an 
area of 6, 756.4 square miles will gain a daytime primary service. 
Four stations, three in San Antonio and one in Austin, Texas serve all 
of the gained area, and four stations serve between 25% and 85% of the 
gained area. A minimum of four and a maximum of 15 primary services 
are available to the service area which would be gained by Station KNAF. 
All areas which would receive service from KNAF for the first time are 
approximately 25 to 54 miles from Fredericksburg. 

8. No reasons exist for disturbing our earlier determination in 
paragraph 4 of the Conclusions that the need for the new service to be 
offered by Station KNAF outweighed the need for the service of Station 
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KRRV which would be lost because of interference. However, it remains 
to be decided whether the discontinuance of nighttime service by Station 
KNAF, when added to the effect of the loss of service from KRRV, tips 
the balance against a grant to Gillespie. The answer is not an easy one 
to reach, for the discontinuance of the only nighttime primary service to 
Fredericksburg is significant. To be taken into account is the fact that 
Gillespie's present operation is especially limited at night and substantial- 
ly limited daytime as well, whereas the operation proposed would be ap- 
preciably more efficient in terms of frequency usage. The Commission is 
convinced that the retention of the nighttime service, limited as that serv- 
ice is, is less important than the inauguration of a new daytime primary 
service to the large population and area Gillespie would serve under its 
proposal. The frequency vacated by the applicant would still be available 
for nighttime service to the area in the event there is demand for the same. 
On an overall evaluation, the public interest would be served by a grant 
of the application in spite of the loss of nighttime service as just discussed 
and the loss of the KRRV service due to interference. ee the 
grant heretofore made is affirmed. 
Accordingly, IT IS ORDERED, This 7th day of January, 1959, 

that the petition for rehearing filed October 6, 1958 by Red River Valley 
Broadcasting Corporation IS GRANTED to the extent set forth above and 
IS DENIED in all other respects; and that the motion to strike the reply 
to the opposition filed October 28, 1958 by Gillespie Broadcasting Company 
IS DENIED. ) 


FEDERAL COMMUNICATIONS COMMISSION 


Mary Jane Morris 
Secretary 


Released: January 8, 1959 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
[1] | 
Volume 1 
BEFORE THE FEDERAL COMMUNICATIONS COMMISSION 
Washington, D.C. | 
Monday, March 18, 1957 


In re Applications of 


BILL MATHIS : Docket No. 11180 
Abilene, Texas : File No. BP 8917 


GILLESPIE BROADCASTING COMPANY Docket No. 11901 
(KNAF) * File No. BP 10598 
Fredricksburg, Texas ; 


For Construction Permits. 


The above-entitled matter came on for pre-hearing conference, 


pursuant to notice, at 9:30 o'clock a.m., Room 7408, New Post Office 

Building, Washington, D.C., before THOMAS H. DONAHUE, Hearing 

Examiner (The Presiding Officer). : 
APPEARANCES: ! 


HARRY J. DALY, ESQ., Pennsylvania Building, Washington, 
D.C., on behalf of Bill Mathis. 


REED T. ROLLO, ESQ., and ALOYSIUS B. McCABE, World 
Center Building, Washington, D.C., and ARTHUR 
STELING, ESQ., Fredricksburg, Texas, on behalf of 
the Gillespie Broadcasting Company (KNAF). 


ROBERT M. BOOTH, ESQ. and D. F. PRINCE, ESQ., 934 
Bowen Building, Washington, D.C., on behalf of Red 
River Valley Broadcasting Company. . 


RAY PAUL, ESQ., on behalf of the Chief, Broadcast Bureau, 
Federal Communications Commission. 


[2] 
PROCEEDINGS 
The Presiding Officer: The conference will come to order. I will 


ask for appearances. 
* 
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[12] 
* * ak * 

The Presiding Officer: That settles that problem. 

Anything further before we start discussing dates ? 

Mr. Prince: Mr. Examiner, I am slightly handicapped. This case 
was handed me about 9:00 o’ clock this morning by Mr. Booth who could 
not be here. I have this statement I want to make. 

We want, if KNAF will present it, a showing of the present and 
proposed service areas. Now, I think they will have to do that under the 
issues. We also would like a showing of the loss of night service and 
other nighttime services available to KNAF's present nighttime service 
area. 

We want to be sure that testimony goes in. You see, they are 
giving up nighttime service in that area. 

The Presiding Officer: That is encompassed by the first issue, 


isn’t it? 


[13] 
Mr. McCabe: Certainly. 
The Presiding Officer: Both of the points that you make refer- 
ence to would be part of their showing under issue 1. 
Mr. McCabe: Yes. 
Mr. Daly: Do you know whether or not giving up the nighttime 
service will develop a white area, nighttime, in Fredricksburg, Texas? 


Mr. McCabe: Iam not prepared this morning to comment on the 


contents of our exhibits. Iam not sure I know the answer to that ques- 


tion at the moment. We will make all the showings Mr. Prince has 


suggested. 
* 
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Volume 2 | 
BEFORE THE FEDERAL COMMUNICATIONS COMMISSION 
Washington, D.C. : 
Monday, May 6, 1957 


* * * * | ok 


The above-entitled matter came on for further hearing, pursuant 
to recess, at 10:00 o'clock a.m., before THOMAS H. DONAHUE, Hear- 
ing Examiner (The Presiding Officer), in Room 1146, New Post Office 


Building, Washington, D. C. 
APPEARANCES: 
(As heretofore noted.) 


[22] 
PROCEEDINGS 

The Presiding Officer: The hearing will come to order. 

Are you ready to proceed, Mr. McCabe? : 

Mr. McCabe: Yes, Iam, Mr. Examiner. ! 

My name is Aloysius B. McCabe, and I already entered an 
appearance for the applicant, Gillespie Broadcasting Company. 

I would like to have marked for identification at this time, Mr. 
Examiner, the exhibits which have previously been exchanged among the 
parties, and one additional exhibit. 

I have here the original and a duplicate for the reporter, and I 
would like to have marked for identification as Gillespie Exhibits 1 and 
2 the exhibits contained in the blue leaflet which has been previously 
exchanged, and as Gillespie Exhibit No. 3 a four-page stipulation, type- 
written stipulation, which has also been exchanged among the parties 
and which I have just given the Examiner a copy of as well. 

(THE DOCUMENTS REFERRED TO WERE MARKED GILLESPIE 
EXHIBITS NOS. 1, 2 AND 3 FOR IDENTIFICATION.) : 

Mr. McCabe: Mr. Examiner, Gillespie Exhibits 1 and 2 comprise 
all of the evidence upon which the applicant relies as its direct case in 
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this proceeding. 
Through the cooperation of counsel for KRRV and the Broadcast 
Bureau, I am happy to say that we have been able to arrive at a stipu- 
lated statement of the additional information which would be desired by 


these parties on cross examination, of Gillespie 


[23] 
Exhibit 1. That information has been reduced to writing and is embodied 
in the stipulation which I have asked to be marked as Exhibit 3. 

As a result of this stipulation, KRRV and the Broadcast Bureau 
‘have consented to waive the requirement of a sponsoring witness for 
Gillespie Exhibit No. 1 and to waive oral cross examination. 

There are one or two minor corrections in Gillespie Exhibit 1 
which I would like to make before offering it. 

The Presiding Officer: Very well. 

Mr. McCabe: In Gillespie Exhibit 1, page 2 of the direct testi- 
mony of Merl Saxon, mimeographed page 2, the first paragraph down, 
the ninth line, there is a sentence ending ''50% of this area and population.” 

The Presiding Officer: '"'To at least 50% of this area and popula- 
tion," right? 

Mr. McCabe: Yes, "To at least 50% of this area and population." 
The two words "and population” should be deleted and a period inserted 
after "area." 

The Presiding Officer: Very well, without objection, that correc- 
tion will be made. 

Mr. McCabe: Similarly, at the very bottom of page 2, the last 
sentence, "All of the area receives secondary service at night from a 
number of clear channel stations"; I have agreed to delete that sentence 


from my direct testimony. 


[24] 
The Presiding Officer: Very well, that sentence will be deleted. 


[25] 
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Mr. McCabe: Now, going over to Table II-A, which immediately 
follows Figure 2 in this exhibit; by a typographical error the frequencies 
assigned to Stations KENS and KMAC, both at San Antonio, are incor- 
rectly listed. The correct frequency for Station KENS is 680 ke. 

The Presiding Officer: Instead of 580 kc, it's 680 kc? 

Mr. McCabe: Correct. And the correct PRECUERCY for Station 
KMAC is 630 instead of 680. 

The Presiding Officer: Very well, those corrections will be made. 

Mr. McCabe: As a result of the deletion of the last sentence on 
page 2, of Mr. Saxon's direct testimony -- | 

The Presiding Officer: Now, just a minute. 

Mr. McCabe: -- which I have already made. 

The Presiding Officer: Yes. 

Mr. McCabe: One of the corrections I just made. 

The Presiding Officer: All right. | 

Mr. McCabe: The paragraph headed number "5" in the stipulation 
which has been marked as Gillespie Exhibit 3 is also to be deleted. 

The Presiding Officer: All right, now, just a minute. 

Mr. McCabe: Stipulation, page 3. 

The Presiding Officer: The entire section entitled "Skywave 


[25] 


Services" on page 3 is to be deleted, is that correct? 
Mr. McCabe: Yes, sir. | 
The Presiding Officer: Consisting of one paragraph? All right, 


the correction will be made. 

Mr. McCabe: With those corrections, Mr. Examiner, I would like 
to offer Gillespie Exhibit 1 and, at the same time, Gillespie Exhibit 3, 
the stipulation. 

The Presiding Officer: One and 3; is there objection, gentlemen? 

Mr. Paul: Mr. Examiner, we have no objection. We would like to 


make one statement in regard to the exhibit. In the exhibit, the refer- 


[25] 
54 

ences contained in Table II-A, B, C, D, E and Table IV-B, as to the 
radiation -- 

The Presiding Officer: Now, just a minute, Mr. Paul, let me get 
this -- what exhibit is it, now? 

Mr. Paul: Exhibit 1. 

The Presiding Officer: And the tables? 

Mr. Paul: Table I-A -- 

The Presiding Officer: Yes. 

Mr. Paul: And II-B -- well, I'll use this as an example. 

The Presiding Officer: I have them now. 

Mr. Paul: The reference as to the radiation of 225 millivolts per 
meter for 1000 watts. 

The Presiding Officer: Yes. 

Mr. Paul: The last line there. 


[26] 

The Presiding Officer: Yes. 

Mr. Paul: And the similar reference on Tables II-B, I-C, I-D, 
IIl-F and Table IV-B should be limited to the statement in the stipulation 
contained on paragraph 2(b), which is entitled "Assumed Antenna Effi- 

_ Ciencies," if you notice down in paragraph (b) of paragraph 2 or section 2. 

The Presiding Officer: Yes. 

Mr. Paul: The assumption made in Table I-A that antenna effi- 
ciencies for Class I stations is 225 millivolts per meter for100 watts. 

The Presiding Officer: 1000 watts. 

Mr. Paul: I mean 1000 watts, as based on the minimum value per- 


mitted by the FCC for such stations, and was used as a conservative 


basis for calculating the coverage of Class I stations involved. 


The Presiding Officer: Yes. 

Mr. Paul: And so forth; and we would like those statements con- 
tained in the exhibit to be limited by the statement here. Actually, it 
would be. We would just like to call that to your attention on the record. 

The Presiding Officer: Yes, all right. 
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Mr. Paul: Exhibit 1; I'm sorry. 
The Presiding Officer: Yes. 
Mr. Paul: Instead of Exhibit 2. 
The Presiding Officer: What you are saying, in substance, 


[27] 
is that the tables in Exhibit 1 should be read with that statement in mind? 

Mr. Paul: In mind, yes, sir. 

The Presiding Officer: Very well. 

Mr. Booth: Mr. Examiner. 

The Presiding Officer: Yes, sir. | 

Mr. Booth: I have just one question. I want to make certain that 
the last paragraph on page 2 of Exhibit 1 can be and must be construed 
as meaning that the only station which provides interference-free service 
to the nighttime area which KNAF will no longer serve is WOAI. 

The Presiding Officer: Now, get me straight on this page number. 

Mr. Booth: Page 2 of Exhibit 1, the last paragraph. And also, I 
want to make certain that this statement is offered to show that no 
station renders primary service to the City of Fredericksburg at night 
other than KNAF. I think that interpretation can be reasonably based 
upon this paragraph, but I just want to make certain that I won't be met 
with an argument later on. 

The Presiding Officer: What is the significance of the fact that 
all the area presently receiving nighttime interference-free service 
from KNAF receives a nighttime ground signal in excess of 1 mv /m from 
WOAI; what is the significance to WOAI providing a 1-millivolt per meter 
signal? | 


[28] | 
Mr. Booth: Well, I would assume -- although it's not my exhibit, 
I would assume that would be primary service in the rural area sur- 


rounding Fredericksburg but not in Fredericksburg itself. 
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Mr. Paul: That is our position, that it takes 2 mils signal for 
primary service to the residential area. 
The Presiding Officer: All right, that answers my question. I 


Mr. Booth: I think I'd like to hear from counsel for the applicant 
on this, if Imay, Mr. Examiner. 


* * 


[31] 

The Presiding Officer: Onthe record. May it be stipulated by 
and between the parties here that Radio Station WOAI is the only station 
that renders a 0.5 mv/m (interference-free service area) to the rural 
portions of the KNAF nighttime interference-free service area. 

Now, did you want to say something? 

Mr. Paul: My engineer will feel a little happier about it if we 
could put the words "primary service" following the 0.5 mv/m service, 


_to make it the 0.5 millivolt per meter primary 


* * * * 


[32] 
service, because it's a Class I station. 
The Presiding Officer: Do you object to that? 
Mr. McCabe: No. 
The Presiding Officer: Just insert in my statement the words, 


after "0.5 mv/m," insert thereafter the words "interference-free serv- 
_ice area." Very well. Anything further, gentlemen, on this? 

Mr. Booth: I agree. 

The Presiding Officer: By the way, may that be so stipulated, 
Mr. McCabe? 

Mr. McCabe: I so stipulate. 

Mr. Paul: I so stipulate. 

The Presiding Officer: Mr. Booth? 

Mr. Booth: Yes, sir. 


[33] 
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(Discussion off the record.) 

The Presiding Officer: Return to the record. Now, as I under- 
stand it, Mr. McCabe, you are making an offer of Exhibit 1 and Exhibit 
3 at this time, is that correct? 

Mr. McCabe: Yes, Sir. 

The Presiding Officer: Let me say this to you, sir. I want you 
to stand responsible for correcting the record copies. 

Mr. McCabe: I will undertake to do that, Mr. Examiner. 

The Presiding Officer: Very well. Is there any objection to the 
receipt in evidence of Gillespie Exhibit 1 and 3? | 

Mr. Paul: We have no objection, Mr. Examiner. 


[33] 
The Presiding Officer: Mr. Booth? 
Mr. Booth: No objection. 


The Presiding Officer: If not, Gillespie Exhibits 1 and 3 will be 
received in evidence. 

(THE DOCUMENTS PREVIOUSLY MARKED GILLESPIE EXHIBITS 
NOS. 1 AND 3 FOR IDENTIFICATION WERE RECEIVED IN EVIDENCE.) 

The Presiding Officer: Next? : 


Mr. McCabe: Yes, next, Mr. Examiner, the only remaining evi- 


dence which the applicant intends to offer consists of Gillespie Exhibit 
2, a seven-page statement of written direct testimony by Arthur B. 
Stehling, President and owner of all of the outstanding stock of Gillespie. 

I might say that Mr. Stehling is the sponsoring witness for this 
exhibit; but other counsel kindly advised me in advance of hearing that 
they intended to interpose an objection to its admission, and in view of 
the likelihood or the possibility that the Examiner would sustain such 
objection, we agree that Mr. Stehling would not come all the way from 
Texas this morning; that, instead, we would dispose of the objection, 
and in the event that the Examiner admits the exhibit, I have agreed 
that Mr. Stehling will, if necessary, be made available for cross 


examination on it. 
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The Presiding Officer: Yes, Mr. McCabe. 
Mr. McCabe orally informed me over the telephone that that was 
what he proposed to do, and I concurred in his view on 


[ 34] 
that, seeing that there was a possibility that might relieve him of the 
necessity of bringing Mr. Stehling all the way from Texas. It was my 
understanding that all the other participants also agreed to that proce- 
dure. 
As I understand it, if I sustain the objections, Mr. McCabe will 
make Mr. Stehling available for -- 

Mr. McCabe: Yes, if that’s desired. 

The Presiding Officer: -- cross examination. 

Mr. Paul: Mr. Examiner, I told Mr. McCabe over the phone that 
I did not desire to cross examine Mr. Stehling on the exhibit, that I had 
no doubt as to the truth of the matters alleged therein; and our position 
was we did not think the matters were relevant nor material nor within 
the issues framed by the Commission. 

Mr. McCabe: I think Mr. Booth did indicate that he might want 
to cross examine Mr. Stehling. 

Mr. Booth: It depends upon how much of the exhibit is deleted 
in case you overrule the basic objection to the entire exhibit. 

Mr. McCabe: Oh, well, then it might be that we could obviate 
the necessity for bringing him here, even if it is admitted. That would 
be fine with me. 

The Presiding Officer: Have you gentlemen in your informal 
conferences discussed these objections ? 

Mr. Booth: I have told Mr. -- 


[35] 
The Presiding Officer: Particularly the matter that you have 
objections to and the reasons for it, and you just were unable to arrive 


' J 
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at any agreement. In other words, he couldn't modify the testimony of 

Mr. Stehling in such a way that it meets your objections, is that right? 


Mr. Booth: Well, our basic objections -- and I might as well 


note it right here, if I may? 

The Presiding Officer: Yes. 

Mr. Booth: That this is outside the issues ee not contemplated 
by the issues. And if that objection is overruled, then I would argue 
that specific portions of this exhibit should not be admitted, first be- 
cause they deal with engineering matters which the witness is not quali- 
fied to discuss; second, it is accumulative as far as engineering matters; 
third, it's argumentative; and, fourth, it's conclusionary. 

The Presiding Officer: You have quite a few objections. Do you 
also take the position that it is irrelevant? You mentioned it is irrelevant 
and immaterial because it isn't contemplated by the issues. 

Mr. Paul: Yes, same position as Mr. Booth has: not contemplat- 
ed by the issues herein; and we notice some inaccuracies in the engineer - 
ing portions of the engineering testimony which we will probably point 
out if our objection to irrelevancy and immateriality is overruled. And 
I agree with Mr. Booth that some of it is argumentative. 


[36] 

The Presiding Officer: sBefore I hear from Mr. McCabe on this, 
I'd like to return to the issues and see if I can secure the agreement of 
all the participants here with respect to which of the issues which were 
originally designated are still in issue in this proceeding. 

Certainly Issue 1 is, and that's to determine the areas and pop- 
ulations which may be expected to gain or lose primary service from 
KNAF and the availability of other primary services to those areas 
and populations. 

And three, to determine whether the operation by Bill Mathis, 
who dismissed his application in this proceeding, and Gillespie Broad- 
casting Company, would involve objectionable interference with KRRV, 
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Sherman, Texas, or any other existing standard broadcast station and, 
if so, the nature and extent thereof, the areas and populations affected 
thereby, and the availability of other primary services to such areas 
and populations. 
: Now, if Iam not incorrect, gentlemen, those are tne only two 
issues now remaining for determination; is that correct? 

Do you disagree on that, Mr. McCabe ? 

I get an assent from Mr. Booth. 

Mr. Paul: That's correct, Mr. Examiner. 

Mr. McCabe: Mr. Examiner, I do not disagree with that, if 
implicit in your statement is the fact that the determination required 


by Section 3. 24 of the Commission's rules is included 


[37] 


within these two issues. 


Section 3.24 provides, as I recall, that an application such as 
the application which is the subject of this proceeding may be granted 
even though it causes objectionable interference within the normally 
protected contour of an existing station, where it appears that the need 
for the increased service proposed outweighs the need for the service 
which is lost in the interference area. 

If that underlying determination, which is related ultimately to 
Section 307(b) of the Communications Act, in my view, is implicit in 
these two issues, I agree that they are all remaining for determination. 

The Presiding Officer: I'd like to hear from other counsel on 
that, whether or not they regard -- under the facts in this case, whether 
3. 24 is involved in the two issues we have here. 

Mr. Paul: Mr. Examiner, I had always assumed that an issue, 
such as Issue 1 and Issue 3 in this proceeding, is a proceeding which is 
designed to adduce facts with reference to or relative to the determina- 
tion which is required under Section 3. 24(b) of the rules. 
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The Presiding Officer: Do you agree? 
Mr. Booth: I agree with that statement. It is my position that 
this evidence is designed to adduce the facts required to meet the require- 
ments of Rule 3. 24; and if any of the parties | 


[ 38] 
had felt it desirable to have additional facts, they should have then timely 
requested enlargement of the issues; and the Commission has so held in 
other proceedings. So that -- | 
The Presiding Officer: Oh, now, wait. 
Mr. Booth: Irrespective of whether 3. 24 would ordinarily require 
additional proof, such as set forth in Exhibit 2 for identification, the fail- 


ure of the applicant to request an enlargement of the issues, to spell out 


such evidence, makes this exhibit inadmissible. 

Mr. McCabe: Mr. Examiner, I assume I will eventually be able 
to respond to the objections which go to this exhibit. I do have views on 
this question which go to the enlargement of the aes if you want to 
entertain them. 

The Presiding Officer: Yes, of course you will, Mr. McCabe. 

Do I understand the Broadcast Bureau to take the same position 
that Mr. Booth does, that if the question of need is in issue here, that 
the Commission would have specifically inserted it as a separate issue ? 

Mr. Paul: If the question of need as to the nighttime service of 
the City of Fredericksburg was at issue as to whether that would be 
determinative in denying this application, the Commission would have 
designated that as a specific issue. 3 

As I understand, it is the Commission patiey = -- back several 
years ago, shortly after the advent of television, when the AM stations 
started changing from unlimited time to daytime only, 


[39] 
that this question was brought up and that several applications were 
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designated for hearing on issues to adduce such type of evidence, and 
that after the first few hearings, the Commission established, or more 
or less came to the conclusion,’ that such issues were normally "washed 
out" during a hearing and did not determine them, or it did not believe 
that it was necessary to include such issue to adduce such evidence. 

The Presiding Officer: Well, do I understand you that normally 
they were considered at the hearing, that they came in under this issue? 

Mr. Paul: No, they came in under a special issue, Mr. Examiner. 

The Presiding Officer: What do you mean that normally they 
were "washed out" at the hearing ? 

Mr. Paul: Well, I might say that the several hearings were con- 
ducted on these issues. The evidence was always introduced to show that 
there was not a need for the nighttime service and that the Commission 
never took a, you might say, very strong position as to taking away the 
nighttime service after the advent of television. 

Mr. Booth: Well, Mr. Examiner, our discussion here related 


to 3. 24 and the need of the area for service outweighing the need of the 


area which would lose service rendered by KRRV. 
The Presiding Officer: Right. 
Mr. Booth: And that has nothing to do with the nighttime 


[ 40] 
question that we are now discussing; and I don't want Mr. Paul's dis- 
cussion to go without being answered, because I specifically requested 
my associate counsel to inquire at the prehearing conference whether 
or not the issues did contemplate a showing as to nighttime service or 
loss of service; and on that basis, the evidence has been received in 
evidence. And I don't want any statement by the Broadcast Bureau 
counsel at this time to say thatieven though the evidence received in 
evidence concerning nighttime service, it isn't going to be considered 
or have any weight in the case. That's something for you and the Com- 
mission to decide. And I don't think it should be influenced or guided 
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by a statement of counsel on that particular subject. 

As far as 3. 24 is concerned, I would soi es thas Mr. Paul ad- 
dress his remarks to your original question. 

Mr. McCabe: Mr. Examiner -- 

Mr. Paul: I must have misunderstood the original question. 

Mr. McCabe: Mr. Examiner, I meant to say I agree with Mr. 
Booth that as far as this exhibit is concerned, the matters discussed by 
Mr. Paul are not involved in this exhibit. Perhaps I should have stated 
its purpose more specifically. | 

It is offered under Issue 1 of the issues set for hearing to show 


that the need for the increased service which will result from the grant 


of this application outweighs the need for the service which will be lost 


to Station KRRV through interference. 
The Presiding Officer: Yes. 


[41] : 

Mr. McCabe: That is the purpose of this exhibit. 

The Presiding Officer: That was my understanding of its purpose. 
And Mr. Booth certainly doesn't disagree that that is its purpose, do you, 
Mr. Booth? | 

Mr. Booth: No. 

Mr. McCabe: I think he and I were in agreement on that. 

The Presiding Officer: Do you, Mr. Paul? | 

Mr. Paul: I thought it was offered for the purpose of showing 
the -- to counterbalance the primary service which would be lost at 
night to the City of Fredericksburg. : 

Actually, I thought that was the purpose of the raateyiat in Exhibit 
2. And I think if the purpose is limited solely to the showing that the 
need for additional service will outweigh the need for the service which 
is lost by interference, consider my remarks that I have made here not 


particularly relevant and material. 


[41] 
64 

The Presiding Officer: Well, now I'm a little bit confused at 
this point. Isn't it a part of the service that is to be lost a nighttime 
service? He is going daytime, is he not? So it goes without saying 
that this is designed to show that the need for the daytime service as 
proposed outweighs the loss of the nighttime service he previously -- 
or he is now entering; is that not right? 
| Mr. McCabe: That's correct, to the extent that this loss of 
nighttime service is relevant, andI share Mr. Paul's doubts as 


[42] 


to whether it is relevant under these issues. 


It appears to me that the question, what has to be weighed, is 
the increased service by KNAF against the service which would be lost 
through interference to KRRV. 

Mr. Booth: Well, if there is any question as to whether or not 
the issues encompass a consideration of the loss of service of KNAF at 
night, I respectfully request that the hearing be continued and counsel 
be afforded an opportunity to petition to enlarge the issues, because we 
specifically discussed this matter, as I recall, at an earlier date, and 
we proceeded on the basis that the loss of nighttime service could be 
considered that that was the reason that it was put in Exhibits and 3. 

The Presiding Officer: That it could be ? 

Mr. Booth: It could be. 

The Presiding Officer: Could be? 

Mr. Booth: Yes, sir. And I don't like to hear counsel for the 
applicant come in at this stage and say that4(\isn't to be considered. 

Mr. McCabe: Well, I mean I want to make my position clear on 
that, Mr. Booth. Obviously the loss of nighttime service to KNAF is 
within the literal wording of Exhibit 1, since it calls for a showing -- 
sorry, Issue 1. 

The Presiding Officer: You mean Issue 1. 


[44] 
65 | 
Mr. McCabe: Yes, sir. -- since it calls for a showing of the 


areas and populations gained by that service. Andon that 


[43] 
basis, we have submitted appropriate evidence. 

I do agree with Mr. Paul, however, that if you or anyone else 
had wanted to raise this more or less conceptual question of the signifi- 
cance of depriving a small community of what is technically its only 
nighttime service, that you should have gotten a special issue in the 
case to do that. I don't think that our view forecloses you in any way 
from taking account in your findings and brief of the fact that some 
4,000 people will lose this service at night. 

Mr. Booth: What you are saying is that you can put in evidence 
and then it is irrelevant in considering its effect on the conclusions. 

Mr. McCabe: Well, I don't know that it is irrelevant. 

The Presiding Officer: Why was the point he makes offensive 
to you, Mr. Booth? | 

Mr. Booth: I want to make sure, Mr. Examiner, that the loss 
of nighttime service will be one of the factors to be considered by the 
Commission in reaching its ultimate conclusion. | 

The Presiding Officer: Didn't he just say that it would? 

Mr. Booth: No, he did not as I interpreted his statement. 

The Presiding Officer: I missed his play on words. 

Mr. McCabe: I said that is certainly a matter for briefs. The 
facts are in the record and the significance you wish to attach to them 
is entirely up to you. | 

The Presiding Officer: But now, wait. Just let me stop 


[ 44] 
you right there, Mr. McCabe. 
Does Issue 1 or does it or does it not contemplate the loss of 


nighttime service ? 


[41] 
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The Presiding Officer: Well, now I'm a little bit confused at 
this point. Isn't it a part of the service that is to be lost a nighttime 
service ? He is going daytime, is he not? So it goes without saying 
that this is designed to show that the need for the daytime service as 
proposed outweighs the loss of the nighttime service he previously -- 
or he is now entering; is that not right? 

Mr. McCabe: That's correct, to the extent that this loss of 


nighttime service is relevant, and I share Mr. Paul's doubts as 


[42] 
to whether it is relevant under these issues. 

It appears to me that the question, what has to be weighed, is 
the increased service by KNAF against the service which would be lost 
through interference to KRRV. 

Mr. Booth: Well, if there is any question as to whether or not 
the issues encompass a consideration of the loss of service of KNAF at 
night, I respectfully request that the hearing be continued and counsel 
be afforded an opportunity to petition to enlarge the issues, because we 
specifically discussed this matter, as I recall, at an earlier date, and 
we proceeded on the basis that the loss of nighttime service could be 
considered that that was the reason that it was put in Exhibit#41 and 3. 

The Presiding Officer: That it could be? 

Mr. Booth: It could be. 

The Presiding Officer: Could be ? 

Mr. Booth: Yes, sir. And I don't like to hear counsel for the 
applicant come in at this stage and say that4( ‘isn't to be considered. 

Mr. McCabe: Well, I mean I want to make my position clear on 
that, Mr. Booth. Obviously the loss of nighttime service to KNAF is 
within the literal wording of Exhibit 1, since it calls for a showing -- 
sorry, Issue 1. 

The Presiding Officer: You mean Issue 1. 


[44] 
65 
Mr. McCabe: Yes, sir. -- since it calls for a showing of the 
areas and populations gained by that service. And on that 


[43] 
basis, we have submitted appropriate evidence. 

I do agree with Mr. Paul, however, that if you or anyone else 
had wanted to raise this more or less conceptual question of the signifi- 
cance of depriving a small community of what is technically its only 
nighttime service, that you should have gotten a special issue in the 
case to do that. I don't think that our view forecloses you in any way 
from taking account in your findings and brief of the fact that some 
4,000 people will lose this service at night. | 

Mr. Booth: What you are saying is that you can put in evidence 
and then it is irrelevant in considering its effect on the conclusions. 

Mr. McCabe: Well, I don't know that it is irrelevant. 

The Presiding Officer: Why was the point he makes offensive 
to you, Mr. Booth? | 

Mr. Booth: I want to make sure, Mr. Examiner, that the loss 
of nighttime service will be one of the factors to be considered by the 
Commission in reaching its ultimate conclusion. | 

The Presiding Officer: Didn't he just say that it would ? 

Mr. Booth: No, he did not as I interpreted his statement. 

The Presiding Officer: I missed his play on words. 

Mr. McCabe: I said that is certainly a matter for briefs. The 
facts are in the record and the significance you wish to attach to them 
is entirely up to you. | 

The Presiding Officer: But now, wait. Just let me stop 


[44] 
you right there, Mr. McCabe. 


Does Issue 1 or does it or does it not contemplate the loss of 


nighttime service ? 
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Mr. Paul: Certainly it does. 

Mr. McCabe: I would say literally it does, Mr. Examiner, 
since it calls for evidence on it. 

The Presiding Officer: Yes. 

Mr. Booth: I think it does too. 

The Presiding Officer: Why are you apart, then? 

Mr. McCabe: I think we disagree on the weight to be attached 
under the Commission's policies to the loss of nighttime service; that's 
all. 

The Presiding Officer: I'm not interested in the weight at this 
point. 

Mr. Booth: I'm not, at this stage, either. 

The Presiding Officer: Are you all in agreement, then? 

Mr. Booth: I think we are now. 

The Presiding Officer: Then I understand you to say that 3. 24 
is implicitly -- consideration of Section 3. 24 is implicitly contemplated 
by Issue 1? 

Mr. McCabe: Yes, sir, issues 1 and 3 in combination. 

Mr. Booth: I think also 1 and 3. 

Mr. Paul: Yes. 

The Presiding Officer: Allright. So I've got to this point in my 
thinking that 3. 24 is involved. 


[45] 
Now, if I understand Mr. McCabe's position, this is directed to 
a showing that the need for the service that is to be gained outweighs the 


need for the service that's lost. 

Mr. McCabe: That's correct. And perhaps this would be a good 
place for me to respond to the objections as to the relevancy, Mr. Exam- 
iner. 


The Presiding Officer: All right, go ahead at this point. 
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Mr. =ooth: I thought, since this later discussion, I could restate 
my objection on this particular point. | 

The Presiding Officer: All right. I'll let you restate it. 

Mr. Booth: 3.24 requires a balancing of the needs for the areas 
to be gained and lost for the service. The Commission, in spelling out 
the issues, concluded that the only evidence it needed to reach a deter- 
mination on 3. 24 was evidence of an engineering nature; otherwise, it 
would have spelled out a more detailed issue conbernine program service 
and the needs of the areas for that program service. 

We are familiar with the issues which are used in such cases. 
When it failed to put it in here, and when the parties failed to request 
enlargement of the issues, the case was then frozen to evidence of an 
engineering nature only. i 

Mr. McCabe: Mr. Examiner -- 


The Presiding Officer: How can you show need solely on engineer- 


ing evidence ? 


[ 46] 

Mr. Booth: The Commission has said that you add up the number 
of services and consider the location of the services with respect to the 
communities. I've argued this in other cases and have been slapped 
down, Mr. Examiner, in exact words, and cite Newport Arkansas. 

The Presiding Officer: And the court, I believe, has had a little 
difficulty with that, have they not, when the Commission has sought to 
make its determination solely on the basis of population count ? 

Mr. Booth: No, sir. There's a recent case in the courts in Jet 
Broadcasting, Erie, Pennsylvania. | 

The Presiding Officer: Yes. 

Mr. Booth: The Albertson case, in which the court said that the 
issues were strictly engineering, they did not contemplate program serv- 
ice; and the parties had had ample opportunity to enlarge the issues and 
request enlargement of the issues, and they had not done so, and therefore 
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it would go to issue on engineering issues, and if I remenber correctly, 


the issues were identical with those here. 

The Presiding Officer: Allright, gentlemen. I am going to 
have a five-minute recess at this point. 

(Brief recess taken. ) 

The Presiding Officer: Return to the record. 

I am going to hear Mr. McCabe's argument and sponsorship of 
his exhibit 2. I want to indicate to him, though, that my 


[47] 
feeling is in agreement with Mr. Paul and Mr. Booth that such issues 
as Issue 1 and Issue 3 do not normally contemplate such facts as are 
set forth in Mr. Stehling's statement contained in Exhibit 2, having to 
do with the character of the populations residing in the area, and so 
forth. ButI will hear you now, sir. 

Mr. McCabe: Yes. Well, Mr. Examiner, this exhibit, as I 
indicated, is offered under Issue 1 to show a special need in the area 
which will receive additional service over and beyond the need which 
would be presumed to exist anyway for a new local service, arising 
out of certain social, cultural and other characteristics of the area; 
such as the fact that it is a homogeneous group of persons of German 
descent who have no local radio service at the moment, and other facts 
set forth in more detail in the exhibit. 

The exhibit is not a program exhibit. And I think the nexus of 
the difficulty between myself and Messrs. Paul and Booth arise from 
their feeling that it is. 

The Examiner is familiar, of course, with the Democrat Print- 
ing case, which held that the Commission must go beyond mere showing 
of program contours, service contours and determine the need of an 
area when it is asserted. 

Now, it is true that the Commission has on several occasions 
since that case -- has held that when you wish to make a comparison of 


[49] 
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your program schedule with other program schedules in the area, an 


elaborate program showing, you must say so and 


[ 48] 
get an issue in the case. This exhibit is nota program exhibit. Itis 
more in the nature of a background exhibit containing the sort of infor- 
mation we get from the census, from secondary sources showing the 
political composition of the area, and other matters. : 

I might point out to the Examiner that this exhibit contains infor- 
mation showing that Fredericksburg and the area around it which will 
receive additional services, is part of the 38th Judicial District of Texas, 
that it is part of the 74th Legislative District of Texas, that Fredericks- 
burg is the center of the Electric Cooperative in the area, that it is the 
center for Area 20 of the Federal Soil Conservation Service, center area, 
and that unless the increased service which is proposed in this application 
is afforded to the residents of the area, they will, in effect, have no 
single local radio station. | 

Now, as background information of a quasi-census sort, I think 
it bears an obvious relevance to the need, and in this case itisa special 
need according to the applicant, for the new program service proposed, 
It does not go into the details of the program service. : 

I can't conceive of the Commission when evidence of this sort is 
put before it under issues which call for a balancing of the need of the 
new service with that of the service which will be lost, ignoring or re- 
fusing to consider such evidence on the technicality that it may not be 
contemplated within the : 


[49] 
express provisions of the issues which the Commission set for hearing. 
Now, on the question of enlargement, I would like to point out to 
the Examiner that up until about a month ago this case was a full-blown 
307(b) case. Whatever reservations the other parties may have about 
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the relevance of Gillespie Exhibit 2 to Issue 1, I'm sure that they would 
not deny that it is obviously the kind of evidence which is highly relevant 
in any 307(b) proceeding. Consequently, there was, Mr. Examiner, no 
occasion, even assuming the interpretation adopted by the Broadcast 
Bureau and KRRV, there was no need to petition the Commission to en- 
large the issues at any time until within the last couple of weeks. 

I cannot believe that we will take such a Strict and narrow inter- 
pretation of these issues as now to exclude this material for the purposes 
for which it is offered. 

I think it is clear that they go directly to the showing of a special 
need, and I think that any determination which the Examiner or the Com- 
mission could make in this proceeding in avoidance or refusing to look at 
this evidence would be automatically defective as far as the public interest, 
eventual public interest determination which may be made under Section 
3. 24 of the rules go. 

That completes my objection. 

The Presiding Officer: Do you want to be heard from, Mr. 


[ 50] 
Booth ? 

Mr. Booth: Only to this extent, that although Mr. McCabe said 
that he didn't think these issues contemplate program evidence, or at 
least I think -- or perhaps in a statement he mentioned that this was not 
program material which was being offered, that it was offered to show 
need. Throughout, he used the word "program, " and it is fundamental 
that to determine the needs for radio service you have to determine first 


the characteristics of the area and, second, what service is being provid- 


ed and, third, what service is going to be provided; and by "service" in 


that case you mean program Service. So you just cannot, by saying you 
don't have anything in here about programming, say that this doesn't go 
to programming. 
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The Presiding Officer: I agree. 

Mr. Paul? Anything further ? 

Mr. Paul: The only statement I'd like to make is the fact that 
Mr. McCabe adverted at one time in his argument that the Oklahoma 
Press -- 

The Presiding Officer: Democrat Printing. | 

Mr. Paul: Or Printing Company case where the court said the 
Commission could not decide to determine the need of such areas, as 


engineering alone, to determine the programming or other evidence of 


need. 
It must be remembered that, true, the Commission does include 
programming, but there is a specific issue directed to programming 


[ 51] 
under such cases. That's all. 

The Presiding Officer: I'll tell you how I feel about this, gentle- 
men. I've made up my mind. I view it as the obligation of the Hearing 
Examiner to try the cases under the Commission's issues, and I just 
have no doubt in my mind that these two issues did not contemplate such 
a showing as is set forth in Gillespie's Exhibit 2. | 

However, I am well aware that these issues contemplated other 
things when there was -- strike that. The issues as originally designated 
were so framed to have contemplated such a showing as he proposes to 
make here. | 

Iam also very concerned about the ability of a decision issued 
by me and adopted by the Commission to stand up under a reviewing 
court, if in light of the language of 3. 24(b) Mr. McCabe was refused 
an opportunity to make such a showing as he here contemplates. 

And particularly in view of the fact that this is, while it is an 
adversary proceeding, is not a comparative proceeding, I think he 
should be afforded an opportunity to seek the issue which would contem- 
plate such a showing as he wants to make under his Exhibit 2 
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Iam, therefore, disposed not to receive this exhibit into evidence 
at this proceeding, but continue the proceeding to give him an opportunity 
to petition for the addition of an additional issue. 


[ 52] 

Iam sorry, because it does effect a delay, but it is important 
in the administrative process that such things as the precedent that has 
already been set for a long time, to the effect that the issues, such as 
1 and 3, do not contemplate such a showing as you propose to here make, 
be protected. 

Mr. Paul: Mr. Examiner. 

The Presiding Officer: Yes. 

Mr. Paul: I would suggest that the exhibit be denied and the 
record closed, and Mr. McCabe has an opportunity to petition the Com- 
mission to enlarge the issues. And if he does not desire to petition the 
Commission to enlarge the issues, he will have waived that opportunity. 

Mr. Booth: I think it is desirable to close the record, Mr. 
Examiner. On the other hand, I don't think it is desirable to close it 
and then reopen it. And I would suggest that counsel reach an agree- 


ment whereby if a petition is not filed within a stated number of days, 


then the record was automatically closed, otherwise it remains open 
until the petition is disposed of; because I think it would be an idle 
gesture to prepare proposed findings and for the Hearing Examiner to 
prepare an initial decision based on evidence in the case when there's 
at least a possibility that additional evidence will be received. 

The Presiding Officer: What do you say, Mr. McCabe? Iam 
not much taken with these suggestions, I'll tell you, frankly. 

Mr. McCabe: Your ruling, of course, gives me a problem, 


[ 53] 
because it’s well known that the Commission action on petitions to en- 
large sometimes occurs six to eight months after the petitions are placed 
on file. 
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We are perhaps more interested than anybody else in an early 
determination of this case. : 

The Presiding Officer: That's why, sir, I said that I regarded 
that I had to make the kind of a ruling that I had, because I knew that it 
was going to entail delay. | 

Mr. McCabe: Yes, sir. | 

The Presiding Officer: But at the same time -- and I want to 
make this clear on the record -- I think it is important that when the 
Commission has issues such as 1 and 3, and over the years have inter- 
preted them in such a manner as to achieve a particular result, that 
that precedent be followed by examiners. 3 

Mr. McCabe: Yes, sir. Well, of course we have taken the 
position that you would not be departing from precedent in admitting 
this under those issues. And under the circumstances, I, it seems 
to me that my best interests would be to agree more or less with the 
suggestion of Mr. Booth; if you would indulge in this procedure, I would 
like at this point to note an exception to your ruling; -- 

The Presiding Officer: Yes. | 

Mr. McCabe: -- excluding the evidence as I offered it. I would 


also like to make, if I may, a short offer of proof for the 


[ 54] 
record. 


The Presiding Officer: Very well, you may do that, and your 


exception, of course, is allowed. 

Mr. McCabe: Yes. 

I offer to prove by Gillespie Exhibit 2 that a special need exists 
in the area which would receive additional broadcast service from a 
grant of the Gillespie application, by virtue of the fact that this area 
now receives no other local broadcast service; that it has peculiar needs 
for such a service arising out of the political, social and historical ties 
of the persons living within the area, with the Fredericksburg community 
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and the surrounding region; andI further offer to prove that this need 
is of an unusual nature, warranting the granting of the application of 


the applicant in this case. 
5 oe 
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The above-entitled matter came on for further hearing, pursuant 
to recess, at 9:30 o'clock a.m., before THOMAS H. DONAHUE, Hear- 
ing Examiner (The Presiding Officer), in Room 1146, New Post Office 
Building, Washington, D.C. 

APPEARANCES: 

(As heretofore noted. ) 
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PROCEEDINGS 

The Presiding Officer: The hearing will come to order. 

Mr. McCabe, what do you have for us this morning ? 

Mr. McCabe: Mr. Examiner, at the last session you sustained 
an objection to Gillespie Exhibit 2 without prejudice to my right to file 
a petition to enlarge the issues if I deem it desirable, to ask for a speci- 
fic issue which would encompass the material contained in Exhibit 2. 
We took an exception to your ruling, as you will recall, on the ground 
that the material contained in that exhibit is of the sort which bears on 
the basic question encompassed by the issues now set for hearing and, 
consequently, that no special issue was necessary. 

Since the last session, Mr. Examiner, we have reviewed the 


record in the case and it is our decision this morning that we have no 
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present intention of availing ourselves of the course of procedure left 
open to us by you at the last session and going to the Commission to 
enlarge the issues. Our decision is based on three reasons. First, we 
feel that the evidence aside from Gillespie Exhibit 2 is sufficient to war- 
rant a finding that a grant of the Gillespie application would further the 
public interest, convenience and necessity. Second, we adhere to our 
position that the evidence in Gillespie Exhibit 2 is of the sort related to 
community need rather than specific program showings which may be 
considered and must be considered when tendered by an applicant under 
the standard interference issues. Third, : 


[61] 

Mr. Examiner, and not the least important in our decision, has been 

the fact that, if we go to the Commission at this time, it will undoubtedly 
occasion a delay of at least six months, in our opinion, and possibly a 
year, in the resolution of this proceeding. Our application, Mr. Examin- 
er, was filed on May 22, 1956, one year ago to a week today. That year 
has elapsed without any final action on the application through no fault of 
the applicant whatsoever. The applicant feels that now to be the cause of 
an additional delay of months before this case even gets to the Commis- 
sion for action would in effect amount to a denial of the application by in- 
action. I have reviewed recent Commission actions on petitions to en- 
large the issues, Mr. Examiner, and I find that in no event recently has 
such action been obtained in less than four months from the date of filing, 
and in a number of cases it has been closer to a year before the Commis- 
sion acts on the petition. Under those circumstances, we feel that we 
simply cannot at this time take this case away from the Examiner again 
for an indefinite period of time, and back to the Commission. We are 
unwilling to do so, and we wish to suggest that the record be closed and 


a date set for proposed findings so that the case may reach a decision as 


early as possible. 


[61] 
76 
The Presiding Officer: Very well, Mr. McCabe, I guess we are 
in a position to discuss proposed findings, timetable. How much time do 


you want, gentlemen ? 


* 


[ 62] 
The Presiding Officer: Return to the record. 
In the off-the-record discussion, it was determined that June 19 
would be the date for filing of proposed findings in this case and July 1 
the date for filing replies if any. 
Is there anything further, gentlemen? If not, this hearing 


[ 63] 
record stands closed 


(Whereupon, at 9:45 o'clock a.m., the hearing in the above- 


entitled matter was adjourned. ) 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


RED RIVER VALLEY BROADCASTING CORPORATION, ) 
Appellant, _) 
Vv. ') 

FEDERAL COMMUNICATIONS COMMISSION -) Case No. 14, 948 
Appellee, | ) 
GILLESPIE BROADCASTING COMPANY, » 
Intervenor. | ) 


PREHEARING STIPULATION 
The parties in the above-captioned case, by their counsel, have 


entered into a prehearing stipulation as follows: 

I. The parties agree that the following issues are presented, 
it also being agreed that the parties do not concede the correctness of 
any factual or legal premises which may be implicit in 'the formation of 
the issues: | 

Did the Commission consider all relevant and 
material evidence, with particular reference to loca- 
tion of stations serving all or portions of the areas 
and populations under consideration ? 

Was the Commission's conclusion that Gillespie’ s 
present operation is especially limited at night and 
substantially limited daytime supported by the evidence ? 

Was the Commission's conclusion that Gillespie's 
proposed operation would be appreciably more efficient 
in terms of frequency usage supported by the evidence ? 

Was the Commission's conclusion that the frequency 
vacated by Gillespie would still be available for night- 
time service to the area in the event there is a demand 
for the same supported by the evidence ? | 
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Did the evidence before the Commission support 
its ultimate conclusion that the public interest, con- 
venience and necessity would be served by a grant of 
Gillespie's application ? 


Il. The parties reserve the right to argue that one or more of 


the above-stated issues is not properly before the Court. 


II. Counsel for the parties further agree and stipulate: 

1. Appellant will serve and file its printed or multilithed 
brief on or before June 15, 1959; appellee and intervenor will serve and 
file their printed or multilithed briefs on or before July 15, 1959; and 
appellant will serve and file its printed or multilithed reply brief, if any, 
on or before August 14, 1959. 

2. The printed or multilithed joint appendix, which will 
be kept at a minimum size for the Court's benefit, will be filed on or 
before August 14, 1959. This joint appendix will contain, in addition 
to its own numbered pages, the page numbers of the record on file with 
this Court from which the material in the joint appendix is taken. 

3. The appellant and intervenor will be excused from 
including in the joint appendix the docket entries of the filing of the 
notices of appeal and the notices of intervention. However, this pre- 
hearing stipulation will be printed in the joint appendix. 

Respectfully submitted, 


Robert M. Booth, Jr. 

Attorney for Appellant 

Red River Valley Broadcasting 
Corporation 


Jerry M. Hamovit 
Attorney for Appellee 
Federal Communications Commission 


Aloysius B. McCabe, Esquire 
Attorney for Intervenor 
Dated: April 1, 1959 Gillespie Broadcasting Company 
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Before: Washington, Circuit Judge, in Chambers. 


ORDER 
Upon consideration of the prehearing stipulation submitted by the 
parties to this case, it is 2 
ORDERED that the prehearing stipulation is approved and that the 
clerk is directed to file it. 
It is FURTHER ORDERED that the prehearing stipulation shall be 
printed in the joint appendix and shall control further proceedings in this 


case unless modified by further order of this court. 


Dated: April 2, 1959 


